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Case  2239 

Afternooon  Session 

2:00  o'clock  P.M. 
Appearances :    The   same. 

(In  the  absence  of  the  jury,  the  follow- 
ing statement  was  made  upon  the  record) : 

Mr.  Dermody:  Before  we  start,  I  want 
the  record  to  indicate  in  the  presence  of 
counsel  for  both  defendants  that  Dr.  Cas- 
sity  of  Bellevue  Hospital  is  in  court,  and,  ^4U 
with  the  Court's  permission  and  with  the 
consent  of  counsel,  may  I  have  him  sit  at 
the  People's  table? 

Mr.  Solomon:     Yes. 

The  Court :  Yes,  the  same  permission 
is  granted  to  Dr.  Cassity  that  has  been 
granted  to  all  the  doctors. 

Mr.  Solomon:  You  made  a  ruling  that 
all  the  psychiatrists  were  not  excluded,  as 
it  applied  to  the  other  witnesses. 

The  Court:    Yes. 

(Dr.  Cassity  and  Dr.  Cusack  take  their         2241 
seats  within  the  enclosure.) 

Mr.  Solomon:  We  are  ready  to  pro- 
ceed, if  your  Honor  please. 

(The  jurors  take  their  seats  in  the  jury- 
box.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please 
answer  as  their  names  are  called. 

(The  jury  was  called  and  each  juror 
answered  present.) 

Mr.  Solomon:  The  defendant  Byers' 
counsel  will  call  Dr.  Charles  Brown  to  the 
stand,  your  Honor. 
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2242  Dr.  Charles  Brown,  for  Defendant  Byers — Direct 

DR.  CHARLES  BROWN,  residing  at  1200 
Fifth  Avenue,  New  York,  N.  Y.,  called  as  a  wit- 
ness in  behalf  of  the  defendant  William  Byers, 
being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Solomon-. 

Q.  Dr.  Brown,  are  you  a  physician  licensed  to 
practice  medicine  in  the  State  of  New  York?  A. 
I  am,  since  1944. 

Q.  Will  you  tell  us  whether  you  have  any  de- 

2243  grees,  medical  or  otherwise?  A.  I  do.  I  am  a 
medical  doctor. 

Q.  And  have  you  interested  yourself  in  any 
particular  field  of  medicine  ?  A.  Yes,  the  practice 
of  psychiatry. 

Q.  And  in  that  practice  have  you  had  any  ex- 
perience with  any  institutions'?  A.  I  have.  I  was 
interne  and  resident  at  Bellevue  Psychiatric 
Hospital,  at  Meninger  Clinic  in  Topeka,  Kansas, 
and  at  St.  Ann's  Asylum  in  Paris. 

Q.  Doctor,  are  you  a  member  of  any  psychia- 
tric association  of  doctors?     A.  I  am. 

2244  Q-  Would  you  give  us  the  names  of  those, 
please?  A.  The  American  Psychiatric  Associa- 
tion, the  American  Ortho-Psychiatric  Association, 
the  Eastern  Ortho-Psychiatric  Association  and 
the  New  York  Society  for  Clinical  Psychiatry. 

Q.  Have  you  any  position  with  any  agency  or 
public  body  at  the  present  moment?    A.  I  have. 

Q.  Will  you  name  them,  please.  A.  I  am  con- 
sultant in  psychiatry  to  the  New  York  City 
Bureau  of  Child  Guidance;  in  the  competitive 
examination  for  psychiatrist  given  by  the  Board 
of  Examiners  of  the  Board  of  Education  I  ranked 
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Dr.  Charles  Brown,  for  Defendant  Dyers — Direct         2245 


number  one;  I  am  consultant  for  the  New  York 
City  Youth  Board,  for  the  Eiverdale  Association 
and  have  been  associated  with  the  Children's  Aid 
Society. 

Q.  How  long  have  you  specialized — withdrawn. 
Do  you  specialize  now  in  any  particular  field  of 
medicine!  A.  Psychiatry  has  been  my  only  con- 
cern for  ten  years.  I  have — 

Q.  Do  you  have  a  private  practice?     A.  I  do. 

Q.  In  what  field  is  that!  A.  In  the  field  of 
psychiatry. 

Q.  You  maintain  an  office  for  such  practice? 
A.  I  do. 

Q.  Have  you,  in  accordance  with  an  order  of 
this  Court,  visited  the  defendant  Byers  in  the 
City  Prison?  A.  I  have,  on  three  occasions;  the 
last  July  21,  1954. 

Q.  And  can  you  give  us  an  approximation  of 
how  long  these  visits  lasted?  A.  Approximately 
one  hour  each. 

Q.  Have  you  likewise  seen  the  defendant  since 
the  commencement  of  this  trial?    A.  I  have. 

Q.  Have  you  consulted — had  a  consultation, 
conference,  examination  with  him  and  of  him  dur- 
ing that  time?    A.  I  have. 

Q.  Have  you  likewise  attended  in  court  during 
the  trial?    A.  I  have. 

Q.  Have  you  consulted  with  counsel  in  refer- 
ence to  this  case?    A.  I  have. 

Q.  Has  that  been  on  various  and  numerous 
occasions?     A.  Yes. 

Q.  Have  you  likewise  examined  a  report  made 
in  Bellevue  Hospital  by  Dr.  Cassity,  who  I  be- 
lieve is  here,  and  Dr.  Weiss?    A.  I  have. 
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2248         Dr.  Charles  Brown,  for  Defendant  Byers — Direct 

Q.  Have  you  that  report  with  you?  A.  I  have 
it  here  (producing  three  typewritten  sheets 
stapled  together.) 

Mr.  Solomon:  May  we  have  it  marked 
for  identification,  your  Honor! 

(The  three  typewritten  sheets  produced 
by  the  witness  are  marked  Defendant 
Byers'  Exhibit  A  for  Identification.) 

9'MQ  Q-  Have   you   examined   the   contents    of   De- 

fendant's Exhibit  A  for  Identification?  A.  I 
have. 

Q.  Have  you  made  yourself  familiar  with — 
withdrawn.  Have  you  been  shown  the  file  in  this 
case?  By  that,  I  mean  the  indictment  and  the 
various  papers —    A.  Yes. 

Q.  — of  the  charge  and  the  nature  of  the 
charge?   I  didn't  hear  you  answer  that.    A.  Yes. 

Q.  And  are  you  familiar  with  the  evidence  and 
testimony  of  what  has  been  going  on  in  court? 
A.  I  am. 

Q.  Have  you  examined  and  made  a  study  of  the 
individual,  William  Byers,  in  relation  to  the 
charge  as  you  have  observed  him  and  as  to  his 
background  as  of  March  4,  1954?    A.  Yes. 

Q.  Now,  I  direct  your  attention  to  the  report 
you  have  before  you,  Defendant's  Exhibit  A  for 
Identification.  Is  there  a  statement  there  as  re- 
gards psychopathic  or  certain  characteristics  of 
the  defendant  Byers? 

Mr.  Dermody:    Objection,  your  Honor. 
The  Court:     Objection  sustained. 
Mr.  Solomon :    I  respectfully  except. 
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Dr.  Charles  Brown,  for  Defendant  Byers — Direct         2251 

Q.  You  are  cognizant  of  the  fact  that  Dr.  Cas- 
sity  and  Dr.  Weiss  have  made  certain  findings 
and  have  stated  them  in  that  report  to  the  Court? 
A.  I  am. 

Q.  You,  yourself,  have  made  certain  findings 
in  this  case,  have  you  not?    A.  Yes. 

Q.  Are  you  aware  of  the  various  forms  of 
insanity  which  are  part  of  your  studies  and  part 
of  your  practice?    A.  Yes. 

Q.  Have  you  come  to  a  conclusion  as  regards 
the  condition  of  William  Byers?     A.  I  have.  2252 

Q.  Is  that  a  diagnosis  that  you  have  arrived 
at?    A.  Yes. 

Q.  Can  you  tell  his  Honor  and  the  jurors  what 
that  diagnosis  that  you  have  arrived  at  is? 

Mr.  Dermody:     I  object  to  the  form  of 
that  question,  your  Honor. 
The  Court:    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  What  do  you  find  as  regards  the  defendant 
Byers  ? 

Mr.  Dermody:     Objection,  your  Honor,  ^ 

as  to  form. 

The  Court:     Objection  sustained. 
Mr.  Solomon:     I  respectfully  except. 

Q.  Will  you  tell  me,  as  a  result  of  your  exami- 
nation have  you  come  to  any  conclusion  as  to  the 
defendant  Byers?    A.  I  have. 

Q.  Will  you  tell  me  what  that  is? 

Mr.  Dermody:     Objection,  your  Honor. 
The  Court:    Objection  sustained. 
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2254  Dr.  Charles  Brown,  for  Defendant  Byers— Direct 

Q.  Have  you  made  a  finding,  a  psychiatric  find- 
ing as  to  the  defendant  Byers?    A.  Yes. 
Q.  What  is  that? 

Mr.  Dermody:     Objection,  your  Honor. 

The  Court:     Objection  sustained. 

Mr.  Dermody :  Now,  your  Honor,  in  the 
interests  of  saving  time — I  don't  want  to 
prolong  this  unduly — 

The  Court:  If  counsel  will  step  up  for 
a  minute. 

2255  ]yjr  Solomon :    Yes,  your  Honor. 
(Counsel  on  both  sides  step  to  the  bench, 

where  a  discussion  is  had  off  the  record, 
out  of  the  hearing  of  the  jury.) 

(The  business  at  the  bench  having  been 
concluded,  the  trial  is  resumed  in  the  hear- 
ing of  the  jury). 

Q.  Now,  doctor,  you  are  conversant  with  the 
facts  claimed  by  the  People,  the  nature  of  what 
is  supposed  to  have  occurred  on  March  4,  1954? 
A.  I  am. 

2256  Q-  You  have  discussed  with  the  defendant  his 
actions  in  relationship  to  acts  of  March  4,  1954; 
specifically  in  relationship  to  a  Mrs.  G-resh,  Terry 
Gresh,  and  specifically  in  relationship  to  an  epi- 
sode at  199  Avenue  B,  City,  County  and  State  of 
New  York?    A.  I  am. 

Q.  Have  you  come  to  a  conclusion  as  to  whether 
the  defendant  was  at  that  time  laboring  under 
such  a  defect  of  reason  as  not  to  know  the  nature 
and  quality  of  his  acts  or  whether  the  said  acts 
were  wrong?    A.  I  have. 
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Mr.  Dermody:     Doctor,  will  you  please 
keep  your  voice  up. 

A.  (continued)    I  have. 

Q.  Your  answer  is  Yes.  And  what  is  your  con- 
clusion! A.  My  conclusion  is  that  the  defendant 
was  laboring  under  such  a  defect. 

Q.  When  you  say  "such  a  defect",  you  mean  a 
defect — Have  I  interrupted  you?  If  so,  continue. 
A.  Go  ahead. 

Q.  I  am  sorry.  A.  Go  ahead — (Continuing) 
That  he  was  laboring  under  such  a  defect  as  not 
to  know  the  nature  and  quality  of  his  acts,  and  if 
he  did  know,  not  to  know  that  what  he  did  was 
wrong. 

Q.  You  are  familiar  with  the  various  legal  and 
medical  definitions  of  insanity,  are  you  not?  A. 
I  am. 

Q.  As  a  matter  of  fact,  you  have  discussed 
these  things  with,  I  presume,  your  fellow  doctors, 
the  lawyers,  myself,  in  this  particular  case,  is 
that  right? 

Mr.  Dermody:    I  object  to  this.  2259 

The  Court:     Objection  overruled. 

Q.  Will  you  answer,  doctor?    A.  Yes. 

Q.  From  your  study,  from  your  examination 
based  upon  your  experience,  doctor,  can  you  tell 
me — 

The  Court:  Mr.  Witness,  a  juror  is 
cupping  his  ear.  Will  you  please  talk  up 
a  little  louder. 

Q.  From  your  examinations  and  study  of  the 
defendant  based  upon  your  experience,  can  you 
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tell  us  whether  there  was  a  form  of  insanity  that 
this  defendant  was  suffering  from  on  March  4th, 
1954?  A.  Yes,  I  feel  he  was  a  victim  of  a 
psychotic  reaction. 

Q.  Would  you  be  able  to  classify  the  form  of 
I  insanity  that  he  was  suffering  from  at  that  time 
by  any  other  terms?  A.  More  specifically, 
chronic  schizophrenia. 

Q.  Is  that  a  term  which  is  commonly  known  as 
or  interchangeable  with  dementia  praecox?     A. 

2261  Yes- 
Q.  Is  that  a  definition  of  one  of  your  various 

societies  or  groups  of  psychiatrists? 

Mr.  Dermody:     Objection,  your  Honor. 
The  Court:   Objection  sustained. 

Q.  You  have  made  this  finding — withdrawn. 
You  of  course  did  not  know  the  defendant  on 
March  4,  1954,  is  that  correct?    A.  No. 

Q.  Can  you  tell  us  upon  what  you  base  this 
finding,  doctor?  A.  My  opinion  is  that  what  is 
important,  particularly  in  a  situation  like  this,  is 

2262  an  evaluation  of  the  total  adjustment  of  the  in- 
dividual involved  and  an  estimate  of  the  total 
situation  as  it  presents  itself  against  the  life 
pattern  of  the  patient. 

Now,  in  the  present  instance  I  feel  that  this 
total   situation,   in   my   opinion,   is   unnecessary, 
useless,  purposeless,  disgusting,  degrading.   That 
is  the  way  I  look  at  these  facts  that  have  tran- 
spired, beginning  in  March  all  the  way  to  the 
\  present.  Now,  I  would  feel  that  an  individual  who 
\  progressively   becomes    involved   in   a    situation 
\  that  is  useless,  unnecessary,  purposeless,  disgust- 
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ing  and  degrading  must  be  the  victim  of  a  tower- 
ing incompetence.  Now,  I  feel  that  that  estimate 
applies  to  the  defendant. 

Q.  When  you  talk  of  the  "situation",  are  you 
talking  about  the  facts  in  relationship  to  the  posi- 
tion of  the  body  of  Mrs.  Gresh,  the  facts  in  re- 
lationship to  the  death  of  Mrs.  Gresh,  the  facts 
in  relation  to  the  actions,  conduct,  demeanor  of 
William  Byers  in  relationship  to  those  facts  1 
A.  I  mean  the  total  situation. 

Q.  And  will  you  tell  us  what  you  mean  by  the  2264 
"total  situation",  as  you  say?  A.  His  progres- 
sive involvement  in  whatever  degree  or  in  what- 
ever fashion  surrounding  the  death  of  the  de- 
ceased, the  disposal  of  the  body,  subsequent  ac- 
tions, all  of  that. 

Q.  You  have  discussed  these  factors  and  facts 
with  William  Byers,  is  that  right?    A.  I  have. 

Q.  And  you  have  also  learned  what  the  testi- 
mony in  court  of  others  than  William  Byers  is? 
A.  I  have. 

Q.  Now,  if  I  were  to  tell  you  that  it  is  claimed 
that  William  Byers  killed  Mrs.  Gresh  because  she  2265 
wanted  him  not  to  marry  her  daughter  or  she 
wouldn't  consent  to  his  marrying  her  daughter, 
would  you  say  that  that  is  a  fact  that  you  took 
into  consideration?     A.  It  is. 

Q.  By  the  way,  doctor,  you  are  here  testifying 
under  an  order  signed  by  this  Court  appointing 
you  as  psychiatrist  in  this  case,  is  that  correct? 

Mr.  Dermody:  I  object  to  the  form  of 
that  question. 

The  Court:  Objection  sustained.  Mr. 
Solomon,  do  you  want  me  to  make  a  state- 
ment on  that? 
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Mr.  Solomon:  I  don't  think  it  is  neces- 
sary, your  Honor. 

The  Court:  I  think  it  is  only  fair,  in 
view  of  the  question  you  have  asked. 

Counsel  for  the  defendant,  Mr.  Solomon, 
presented  an  affidavit  to  me  and  asked  me, 
as  the  Judge  in  the  case,  to  sign  an  order 
permitting  counsel  for  the  defendant 
Byers  to  engage  the  services  of  Dr. 
Brown,  and  his   compensation   after   that 

2267  will  be  paid  out  of  public  funds.  At  the 
request  of  counsel  for  the  defendant 
Byers,  I  signed  the  order  permitting  them 
to  hire  Dr.  Brown  to  examine  the  defend- 
ant Byers  and  also  then  to  testify  in  court. 

Mr.  Solomon:    That  is  a  fair  statement. 

The  Court:  In  other  words,  I  didn't 
want  any  impression  to  go  forth  that  I 
selected  Dr.  Brown  as  the  person  to 
examine  the  defendant  and  to  come  here 
to  testify.  The  choice  was  with  counsel 
for  the  defendant  to  pick  any  doctor  that 

2268  they  wanted,  have  him  examine  the  de- 
fendant and  come  here  and  testify.  Is  that 
clear  to  you. 

Juror  No.  1 :  That  answers  my  ques- 
tion, sir. 

The  Court:  In  other  words,  if  they 
had  asked  me  to  take  Dr.  Jones  or  Dr. 
Williams  or  Dr.  Henry,  or  any  doctor  that 
they  wanted,  I  would  have  signed  the 
order.  It  would  be  presumptuous  on  my 
part  as  the  presiding  Judge  to  tell  counsel 
for  the  defendant  what  doctor  to  engage. 

Mr.  Solomon:    In  order  that  the  record 
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may  be  complete,  may  I  add  that  other 
judges  than  your  Honor  have  signed 
orders  for  Dr.  Brown's  attendance? 

The  Court:  Yes,  under  similar  circum- 
stances. 

Mr.  Solomon:  Yes,  in  this  particular 
case,  that  it  was  pursuant  to  other  Judges' 
orders  that  he  visited  the  defendant  in 
the  Tombs  and  he  could  only  do  so  by 
court  order. 

The  Court:  I  say  I  signed  the  order  at  2270 
your  request  and  in  your  affidavit  you 
asked  that  Dr.  Charles  Brown  be  the 
person  that  should  be  permitted  to  be 
engaged  to  examine  the  defendant  and 
thereafter  testify. 

Mr.  Solomon:     Correct. 

Q.  Dr.  Brown,  mindful  of  the  chronology  in 
this  case,  is  it  a  fact  that  you  saw  and  examined 
and  interested  yourself  in  this  case,  in  the  situ- 
ation, the  relationship  of  the  people  and  William 
Byers  antecedent  to  the  time  when  Byers  was  9071 
examined  by  the  doctors  at  Bellevue  Hospital? 
A.  Yes. 

Q.  Now,  it  was  after  you  had  seen  Byers  some 
times  that  a  report  was  prepared  by  the  doctors 
or  psychiatrists  at  Bellevue  Hospital ;  is  that  cor- 
rect, sir?    A.  That  is. 

Q.  And  that  is  the  report  which  you  have  on 
your  lap,  Defendant's  Exhibit  A  for  Identifica- 
tion; is  that  correct?    A.  That  is  right. 

Q.  Now,  do  you  find  any  statements  in  that 
report  to  substantiate  your  position? 
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Mr.  Dermody:     Objection,  Your  Honor. 
The  Court:    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  Do  you  find  any  reference  in  that  report  to 
psychotic  personality? 

Mr.  Dermody:     Objection,  Your  Honor. 
The  Court:    Objection  sustained. 
Mr.  Solomon:     I  respectfully  except. 

2273  Q-  Do  you  differ  with  the  contents  of  that  re- 
port other  than  the  ultimate  conclusion?  A.  I 
find  that  this  is  an  excellent  report  and  I  agree 
with  all  the  observations  here  stated,  except  the 
final  conclusion  I  can't  agree  with. 

Q.  Will  you  tell  us  a  little  further  in  what 
respects  you  agree  with  the  report,  in  what  way 
you  agree,  and  the  conclusions  that  you  do  not 
agree  with?    A.  I  can  read  all  that  I  agree  with. 

Mr.  Solomon:  May  I  have  the  Doctor 
read  that,  if  Your  Honor  pleases? 

Mr.  Dermody:    Your  Honor,  strictly  on 

2274  the  question  of  proper  form,  I  am  going  to 
object  to  the  reading  of  anything  that  has 
not  been  marked  in  evidence,  and  only  for 
that  reason. 

Mr.  Solomon :    I  will  offer  it  in  evidence. 

The  Court :  Is  there  any  objection  to  its 
being  received  in  evidence? 

Mr.  Dermody:    May  I  look  at  it? 

The  Court:  Yes.  I  would  recommend 
that  in  the  interests  of  saving  time  the 
report  be  received  in  evidence. 


759 

Dr.  Charles  Brown,  for  Defendant  Dyers — Direct         2275 

[Report  of  Psychiatric  Examinations  by  Quali- 
fied Psychiatrists  (Defendant's  Exhibit  A)  Read 
into  Record] 

Mr.  Derrnody:  I  am  sure  there  will  be 
no  objection  on  the  part  of  the  People. 
However,  I  would  just  like  to  look  at  it. 
No  objection  on  the  part  of  the  People. 

The  Court:     Mark  it  in  evidence. 


(Defendant  Byers'  Exhibit  A  for  Iden- 
tification now  marked  in  evidence.) 
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Q.  Now,  you  offer  to  read  the  contents  of  that 
report.   You  say  the  contents  of  it — 

The  Court:  If  it  meets  with  Mr.  Solo- 
mon's approval,  may  I  suggest  that  you 
read  the  report  starting  from  the  begin- 
ning, and  stop  at  any  one  sentence  and  tell 
us  whether  you  agree  with  the  statement 
or  you  disagree,  and  if  you  disagree,  tell 
us  why  you  disagree. 

Mr.  Solomon :    And  if  he  agrees,  why  he 
agrees,  and  if  he  wants  to  elucidate  and         9977 
go  on,  splendid,  I  will  definitely  go  along 
with  that. 

Q.  Will  you  do  that,  Dr.  Brown? 

The  Court:     Start  from  the  beginning. 

Q.  Would  you  please  keep  your  voice  up,  Dr. 
Brown,  so  that  counsel  at  the  end  there,  and  so 
that  this  last  juror  can  hear  you?  A.  "Decem- 
ber 15,  1954.  The  following  is  the  psychiatric  re- 
port in  the  case  of  William  Byers,  also  known  as 
William  Snyder. 

"The  defendant  was  committed  to  Bellevue 
Psychiatric  Hospital  for  mental  examination  on 
October  29,  1954,  charged  with  murder  first  de- 
gree. 
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"He  has  been  under  constant  observation  since 
that  date.  During  the  numerous  examinations  no 
psychotic  ideation  such  as  delusional  trends  or 
hallucinatory  phenomena  have  been  demon- 
strated," 

The  Court:    Do  you  agree  with  that? 
The  Witness:    I  do. 

2279  The  Court:  Will  you  explain  in  lay- 
men's English  what  that  means? 

The  Witness:  I  found  this  to  be  true, 
that  no  psychotic  ideation  existed,  such  as 
delusional  trends.  He  had  no  fixed  ideas 
that  were  false. 

The  Court:  May  I  suggest  this,  Doctor. 
Are  you  married? 

The  Witness:    No. 

The  Court:  Just  make  believe  that  you 
had  a  nephew,  a  smart  youngster  of  about 
ten  or  eleven  years  of  age,  and  he  said  to 

2280  you,  "Uncle,  what's  that?"  Will  you  try 
and  put  it  in  language  that  a  smart 
nephew  of  yours  could  understand?  And 
if  you  could  make  it  understandable  to 
him,  we  will  understand.  Will  you  please 
do  that?  Please  keep  in  mind  that  you  are 
not  addressing  a  medical  society  or  sitting 
down  talking  things  over  with  another 
doctor.  I  would  appreciate  it,  and  I  am 
sure  the  jury  will,  if  you  will  explain  these 
medical  terms  in  simple  English. 

The  Witness:  Now,  there  was  "no 
psychotic  ideation":  Now,  ideation — 
those  are  things,  those  are  ideas,  things 
that  you  have  on  your  mind.    Now,  this 
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says  that  none  of  the  things  that  were 
demonstrated  on  the  defendant's  mind 
were  psychotic,  insane. 

The  Court:    In  other  words,  he  had  no 
insane  ideas? 

The  Witness :  That  is  right.  And  speci- 
fically, as  indicated  here,  no  delusional 
trends.  That  means  that  he  had  no  ideas  2282 
that  he  held  to  and  wouldn't  let  go  of 
which  were  palpably  false,  which  were 
really  not  true,  see?  Also,  he  had  no  hallu- 
cinations. In  other  words,  he  did  not  see 
things  that  were  not  there,  he  did  not  hear 
thinks  that  did  not  exist. 

The   Court:     Now,  your  nephew  could 
understand  that. 

The  Witness:  Also,  I  feel  that  this 
comment  is  indicated  here,  that  if  psycho- 
tie  ideation  were  present,  then  the  task  of 
determining  whether  the  defendant  was  2283 
sane  or  insane  would  be  relatively  simple, 
because  the  presence  of  psychotic  ideation 
is  a  real  signal  in  determining  insanity  or 
psychosis.  So  that,  whereas  this  defend- 
ant had  no  psychotic  ideation,  that  im- 
mediately means  that  the  task  of  deter- 
mining whether  he  is  psychotic  or  not  is 
difficult. 

The  Court:     Go  ahead. 

The  Witness:  "He  consorted  freely" 
— that  means  he  went  around — "with 
other  inmates,  indulging  in  games,  view- 
ing television,  etc." 

The  Court:  And  by  consorting  you 
mean  he  got  along  with  the  other  patients 
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that  were  in  the  Department;  is  that 
right? 

The  Witness:  That  is  right.  And  that 
is  my  impression.  He  was  no  trouble,  he 
ate  and  slept  normally  or  fairly  normally; 
he  got  along  well. 

"At  no  time  did  he  cause  any  disturb- 
ance on  the  ward."  Which  is  true  here. 
When  I  saw  him  in  prison  he  was  no 
trouble  to  the  authorities. 

"His  past  history,  as  obtained  from  the 
mother,  we  do  not  regard  as  conclusive." 
I  didn't  examine  the  mother. 

The  Foreman:    Inclusive  or  conclusive? 

The  Witness:  Conclusive.  I  did  not 
examine  the  mother;  consequently,  I  do 
not  know  directly  whether  this  is  true. 
However,  my  general  impression  is  that 
this  is  true. 

"She  paints  an  angelic  picture  of  him, 
describing  him  as  a  model  boy  throughout 
his  life.  However,  the  defendant  himself 
relates  that  he  had  been  thrown  into  a 
rather  unsavory  neighborhood  environ- 
ment and  had  sought  acceptance  and  asso- 
ciation with  delinquent  groups."  That  I 
can  substantiate.  The  defendant  told  me 
how  he  took  pride  in  being  a  hard  guy,  in 
being  able  to  handle  himself  in  a  rough 
fashion,  which  is  essentially  the  same  as 
described  here. 

"This  is  further  borne  out  by  the  infor- 
mation which  we  received  that  individuals 
of  that  ilk  frequented  the  apartment  of  the 
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deceased  following  the  crime  and  indulged 
in  revelry  and  drinking  excesses. 

"Our  idea  that  the  mother  has  been 
unduly  protective  of  the  defendant  re- 
ceived further  corroboration  by  her  be- 
havior at  the  hospital.  Despite  the  fact 
that  she  was  told  by  the  Department  of 
Correction  regarding  the  rule  of  obtaining  2288 
permission  from  the  District  Attorney's 
office  to  visit  her  son,  she  protested  vehe- 
mently and  became  almost  unmanageable. 
It  is  likewise  noteworthy  that  when  inter- 
viewed in  regard  to  the  co-defendant,  she 
tended  to  discredit  her  and  to  over-empha- 
size her  irresponsibility." 

Now,  these  last  sentences  describe  the 
relationship  between  the  mother  and  the 
defendant,  which  is  an  important  aspect 
of  his  background. 

"As  to  the  charge,  the  defendant  has  2289 
given  several  accounts  which  are  full  of 
discrepancies  and  likewise  do  not  coincide 
with  the  information  that  we  have  re- 
ceived from  authentic  official  sources.  His 
account  of  the  relationship  between  the 
co-defendant  and  himself  is  also  uncon- 
vincing. For  example,  upon  initial  inter- 
view he  professed  his  love  for  her  and 
later  stated  that  he  had  planned  an  elope- 
ment because  of  her  suspected  pregnancy 
resulting  from  their  intimate  relations." 

This  is  history.    You  know  this. 

"However,  when  relating  his  conversa- 
tions with  his  mother  here  in  the  hospital 
he   mentioned   his   mother's   contact   with 
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'my  girl  friend',  meaning  another  girl 
with  whom  he  had  associated  prior  to  his 
meeting  the  co-defendant." 

My  impression  was  that  the  defendant 
was  by  no  means  strongly  attached  to  the 
co-defendant,  and  my  impression  certainly 
goes  along  with  this  as  described  here. 

2291  "This  sort  of  reaction  under  the  cir- 
cumstances reflects  a  fickleness  and  vac- 
illation in  character  drive." 

I  feel  that  is  a  warranted  conclusion. 

Q.  Would  you  stop  a  moment,  Doctor?  Will 
you  tell  us  what  character  drive  is,  even  though 
it  may  be  so  clear  to  you,  and  fickleness  and  vacil- 
lation, how  would  you  describe  it?  Would  you 
elucidate  on  those  just  a  moment,  please?  A. 
Well,  fickleness,  that  is  fairly  obvious.  And  vacil- 
lation, he  couldn't  make  up  his  mind.  He  was 
first  with  one,  then  with  another.  It  was  hard  for 
him  to  decide,  and  in  terms  of  his  feelings,  his 
internal  feelings,  well,  he  wasn't  driven  either 
way  with  any  great  intensity. 

The  Court:  Have  you  ever  heard  the 
term  playing  the  field? 

The  Witness:    Yes,  I  have  heard  it. 

The  Court:  So  in  the  matter  of  sex  if 
a  young  man  played  the  field  as  against 
any  particular  individual,  would  that  fit 
into  the  situation? 

The  Witness:  It  would.  Now,  it  is 
alleged  here,  it  is  stated  here  when  he  is 
playing  the  field,  "Likewise,  it  may  stem 
partially  from  over-indulgence  on  the  part 
of  his  mother." 
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fied Psychiatrists  (Defendant's  Exhibit  A)  Read 
into  Record] 

Now,  that  is  an  impression  which  I  feel 
is  warranted  in  terms  of  this. 

Also,  "  These  traits  in  addition  to  an 
obvious  egocentricity" — that  is  selfish- 
ness, self-centeredness. 

The  Court :  Would  you  also  define  that 
as  one  who  thinks  mostly  of  himself? 

The  Witness:  That  is  right.  "In  addi-  2294 
tion  to  an  obvious  egocentricity  and  air  of 
insouciance" — that  is  unconcerned,  lack 
of  concern,  indifference — "displayed  by 
the  defendant  strongly  suggests  a  per- 
sonality pattern  disturbance." 

Now,  "strongly  suggests";  that  I  go 
along  with  because  all  of  the  preceding — 
although  it  strongly  suggests,  it  does  not 
necessarily  indicate  a  personality  pattern 
disturbance.    Do  you  follow  me? 

Now,  a  personality  pattern  disturbance 
is — let  us  put  it  this  way:  There  are  at- 
tributes, traits,  characteristics  that  as  a 
group  are  part  of  each  individual's  make- 
up. Now,  this  makeup  can  be  within  nor- 
mal limits,  or  this  group  of  traits  can  be 
put  together  or  hung  together,  so  to  speak, 
in  forms  of  disturbance.  In  other  words, 
a  person  can  be  too  shy,  he  can  be  too 
quiet,  too  seclusive,  if  you  follow  me,  and 
the  combination  of  all  these  traits  adds  to 
a  personality  pattern   disturbance. 

Now,  a  person  may  have  this  personality 
pattern  disturbance  but  still  be  quite  com- 
petent. All  right,  he  is  shy,  he  is  quiet,  he 
does  not  talk,  but  he  is  still  aware  of  him- 
self and  the  outside  world.    As  a  matter 
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of  fact,  he  may  be  aware  of  his  own  char- 
acteristics as  such.  So  that  this  does  not 
mean  that  the  person  was  incompetent. 

"However,  as  was  stated  above,  no 
psychotic  ideation  was  at  any  time  in  evi- 
dence. ' ' 

There  we  come  over  it  again,  that  it  is 

2297  re-emphasized  that  there  was  nothing 
psychotic  in  his  thinking,  and  by  implica- 
tion that  means  that  to  determine  whether 
he  is  insane  or  not  is  a  very  difficult  job. 

"The  physical  examination  was  essen- 
tially negative." 

The  Court:    Meaning  what? 

The  Witness:  Meaning  that  he  is 
healthy. 

' '  Blood  Wasserman  —  Negative. ' '  He 
didn't  have  syphilis. 

"In  accordance  with  Section  658,  etc. 
and  870  of  the  amended  Code  of  Criminal 
Procedure  of  1939,  this  report  submitted 
in  quadruplicate  is  signed  by  the  two 
qualified  psychiatrists  designated  by  Dr. 
Lewis  I.  Sharp,  Director  (Physician  in 
Charge)  Bellevue  Psychiatric  Hospital. 
The  Referee's  oath  and  designating  peti- 
tion are  attached." 

Now,  all  the  preceding  I  subscribe  to. 
This  is  the  conclusion: 

"The  defendant  is  not  in  such  a  state 
of  insanity,  imbecility  or  idiocy  as  to  be 
incapable  of  understanding  the  charge, 
proceeding  or  indictment  against  him  or 
of  making  defense  thereto." 
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I  do  not  subscribe  to  that,  because  the 
body  of  information  as  presented  does  not 
necessarily  indicate  that.  Also,  it  has  been 
recorded  twice  in  the  body  of  the  report 
that  the  determination  of  the  presence  or 
absence  of  insanity  in  this  case  is  a  very 
difficult  thing  but  I  find  nothing  that  would 
go  on  to  deal  with  that  difficulty. 

Mr.   Dermody:     Your   Honor,   I   object 
at   this   time   to   that   observation   by    the 
doctor  that  it  is  stated  in  that  report  that         2300 
it  is  a  very  difficult  thing  to   determine. 
That  is  your  opinion. 

The  Witness :  That  is  my  personal 
opinion. 

The  Court:  Objection  overruled.  That 
is  your  opinion.  In  other  words,  as  you 
read  the  report,  you  say  that  the  doctors 
that  made  that  report  had  difficulty  to 
determine  whether  he  was  psychotic  or 
not? 

The  Witness:    That  is  right. 

The  Court :    And  by  psychotic  you  mean         2301 
insane? 

The  Witness:  That  is  right.  Now,  this 
is  what  I  would  suggest  further,  that  the 
feelings  and  attitudes  of  the  defendant  to 
the  deceased  are  obviously  important  by 
reason  of  assisting  in  determining  inten- 
tion or  volition  or  whatever — 

The  Court:  Doctor,  from  the  facts  as 
you  gathered  them,  is  there  any  doubt  in 
your  mind  that  he  didn't  like  the  woman 
that  was  killed? 

Mr.  Solomon:     I  object  to  that. 
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The  Court:     Objection  overruled. 

Mr.  Solomon:    I  respectfully  except. 

The  Court:    Please  repeat  the  question. 

(The  record  was  repeated  as  follows: 
"Doctor,  from  the  facts  as  you  gathered 
them,  is  there  any  doubt  in  your  mind  that 
he  didn't  like  the  woman  that  was  killed?") 

The  Witness:   No,  there  is  no  doubt. 

The  Court:  There  is  no  doubt  as  to 
what? 

2303  The  Witness:    As   to   the  fact   that  he 
did  not  like  her. 

The  Court:  And  did  you  gather  from 
the  facts  that  he  disliked  her? 

The  Witness:  Yes,  I  gathered  that  he 
disliked  her.  However,  in  terms  of  evalu- 
ating what  is  involved  in  the  defendant's 
attitude,  we  see  here  a  lengthy  description 
of  his  attitudes  and  relationship  with  his 
mother,  his  attitudes  and  his  relationship 
with  the  co-defendant. 

Now,  I  submit  that  to  dislike  is  one  thing, 
but  to  be  motivated  to  participate  in  all 
this  is  something  else.  And  the  fact  that 
this  is  not  so  stated  here  would  mean  that 
in  terms  of  the  way  this  information  was 
evaluated  at  the  time  this  report  was  made, 
that  the  defendant's  feelings  toward  the 
deceased  were  not  taken  to  be  of  real  im- 
portance in  determining  whether  this  is 
a  personality  pattern  disturbance  or 
whether  this  is  psychosis.  Do  you  follow 
that?  In  other  words,  if  it  is  important  to 
realize  that  this  defendant  did  dislike  the 
deceased,  and  if  it  is  important  that  that 


2304 


769 

Dr.  Charles  Brown,  for  Defendant  Byers — Direct         2305 

is  part  of  his  motivation  with  regard  to 
the  deceased,  well,  then,  the  fact  that  that 
is  left  out  would  mean  that  it  is  not  con- 
sidered of  any  great  moment  in  determin- 
ing his  motivation. 

Now,  I  feel  that  that  is  an  omission 
which,  in  my  opinion,  should  indicate  that 
the  defendant  became  involved  in  this,  and 
although  he  may  have  had  reason,  although 
he  may  have  disliked  the  deceased,  yet  he 
got  involved  in  this,  and  the  fact  that  he  2306 
did  get  involved  in  this  without  really  even 
being  too  greatly  attached  to  the  co-defend- 
ant is  in  itself  important,  because  what- 
ever feelings  the  co-defendant  may  have 
had  to  the  deceased,  certainly  he  was  not 
strongly  enough  attached  to  the  co-defend- 
ant to  have  these  feelings  carry  over  to 
him. 

Now,  the  other  point  that  I  wish  to  make 
is  one  that  I  made  originally,  that  to  ar- 
rive at  a  diagnosis  of  psychosis  in  a  situa- 
tion like  this,  it  is  very  difficult,  and  where 
no  psychotic  ideation  exists,  certainly  the 
thing  that  must  be  taken  into  account  spe- 
cifically is  the  matter  of  the  individual's 
adjustment,  the  matter  of  the  total  situa- 
tion as  it  has  developed  as  against  the  in- 
dividual and  his  life  pattern.  Now,  there 
is  no  statement  to  that  effect  here,  and  my 
feeling  is  that  since  this  total  situation  was 
disgusting,  degrading,  unnecessary,  pur- 
poseless and  useless,  then  to  become  pro- 
gressively involved  in  this  over  a  period 
is  a  sign  of  a  large  incompetence.  That 
is  a  sign  of  a  large  incompetence. 
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By  Mr.  Solomon: 

Q.  Have  you  any  further  observations  at  this 
time,  based  upon  the  report?  A.  Yes,  I  feel  that 
with  this  addition,  then  all  the  facts  as  presented 
here  would  support  a  conclusion  that  the  defend- 
ant is  insane.  There  is  nothing  here  that  would 
not  support  that  conclusion. 

Q.  Doctor,  you  testified  that  you  had,  as  of 
very  recent  date,  examined  the  defendant,  and 
also  attended  in  court  and  observed  him  here;  is 

2309  that  right?     A.  That  is  right. 

Q.  Are  you  prepared  to  give  us  an  opinion  as 
to  the  defendant  now?  A.  I  feel  that  there  has 
been  no  change. 

Q.  And  would  you  say  his  relationship  now  to 
the  nature  and  quality  of  an  act  or  the  charac- 
teristic of  whether  it  is  right  or  wrong,  would  you 
say  your  opinion  is  with  relation  to  him  now  in 
those  respects?  A.  It  is  no  different  from  what 
it  was. 

Q.  That  is  a  conclusion  factually  that  you  give 
me  now?    A.  That  is  right. 

2310  Q-  You    understand   the    legal   significance    of 
that;  correct?     A.  That's  right. 

Q.  And  what  is  your  medical  diagnosis  as  of 
now?  A.  I  feel  that  he  is  suffering  from  a  psy- 
chotic reaction,  and  specifically  chronic  schizo- 
phrenia. 

Q.  And  for  the  benefit  of  His  Honor,  myself 
and  the  jury,  what  is  that,  insanity?    A.  It  is. 

Mr.  Solomon :    Your  witness. 
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Cross  examination  by  Mr.  Bermody : 

Q.  Doctor,  if  I  understand  your  testimony  cor- 
rectly, you  started  to  specialize  in  psychiatry 
about  ten  years  ago;  is  that  right?  A.  That's 
right. 

Q.  I  believe  you  also  said  that  you  did  serve 
your  internship  at  Bellevue  Hospital?  A.  That  is 
right. 

Q.  Was  that  at  the  Psychiatric  Division?  A. 
That  is  right.  nn  _ 

Q.  And  at  that  time  do  you  recall  having  oc-  ^«->-l^ 
casion  to  meet  and  know  Dr.  Cassity,  who  sits 
at  the  People's  counsel  table?  A.  That  is  right. 
Q.  At  that  time  was  Dr.  Cassity  one  of  the 
Senior  Psychiatrists  at  Bellevue  Hospital?  A. 
He  was. 

Q.  And  you  were  serving  as  an  intern  there; 
is  that  right?     A.  That  is  right. 

Q.  Now,  you  have  testified  that  yon  examined 
the  report  that  has  been  received  in  evidence  as 
a  defendant's  exhibit  and  you  have  read  it  to 
the  jury?    A.  Yes,  sir. 

Q.  And  you  indicated  that  in  your  opinion  2313 
there  were  not  enough  details  supplied  in  that 
report  that  would  make  you  feel  that  you  would 
have  to  disagree  with  their  conclusion ;  is  that 
right?  I  withdraw  that  question.  Is  it  your 
statement,  Doctor,  that  you  do  not  agree  with  the 
conclusion  arrived  at  by  Doctors  Cassity  and 
Weiss,  and  one  of  the  reasons  is  because  you  feel 
that  they  did  not  take  into  consideration  enough 
of  the  background,  specifically  the  relationship 
between  the  defendant,  the  co-defendant  and  the 
deceased;  am  I  correct  in  that,  Doctor?  A.  That 
is  one  of  the  aspects ;  yes,  sir. 
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Q.  Now,  Doctor,  you  know  as  a  matter  of  fact 
that  that  is  merely  a  report  based  on  a  series  of 
interviews  and  observations,  prepared  in  the  form 
of  a  hospital  record,  -do  you  not!  A.  Yes,  that 
is  right. 

Q.  Have  you  ever  seen  that  hospital  record 
and  have  you  studied  it,  Doctor?    A.  No,  sir. 

Q.  So  that  you  do  not  know  what  that  hospital 
record  contains,  do  you,  Doctor?     A.  No,  sir. 

Q.  And  you  know  from  your  experience,  I  take 

noiK         it,  that  this  report  was  filed  with  the  Court  of 

General  Sessions  and  is  merely  a  summary  based 

on  a  series  of  studies  over  a  period  of  time;  am 

I  correct,  Doctor?    A.  That  is  right. 

Q.  And  not  having  seen  this  hospital  record 
of  the  defendant  during  his  confinement  at  Belle- 
vue,  you  don't  know  what  it  contains? 

Mr.  Solomon :  Oh,  I  object  to  that,  Judge. 
I  object  to  the  form  of  the  question. 
The  Court:    Objection  overruled. 
Mr.  Solomon :   I  respectfully  except. 

Q.  Is  that  a  correct  statement?     A.  Yes,  it  is. 

Q.  Now,  Doctor,  when  for  the  first  time  did  you 
have  opportunity  to  sit  down  and  talk  with  and 
examine  the  defendant  Byers  ?  A.  Following  May 
25,  1954.  The  court  order  I  received  on  May 
25th. 

Q.  On  May  25th.  And  can  you  tell  me  how 
soon  after  May  25th  you  had  an  opportunity  to 
examine  the  defendant  personally?  A.  Within 
a  few  days. 

Q.  Would  you  say  within  a  week's  time?  A. 
Yes. 
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Q.  And  that  was  the  first  time  you  ever  spoke 
with  him;  is  that  right?     A.  Yes. 

Q.  If  I  were  to  tell  you  that  at  that  time  he 
had  been  confined  in  the  Tombs  Prison  since 
April  16th  would  you  accept  my  statement?  A. 
Yes. 

Q.  And  you  are  aware  by  now,  I  take  it,  of  the 
fact  that  this  alleged  crime  occurred  on  March 
4th  of  1954;  is  that  right?    A.  That  is  right. 

Q.  Will  you  accept  that  as  a  statement?  A. 
Yes.  2318 

Q.  Now,  Doctor,  you  testified  that  in  your  opin- 
ion, based  upon  your  examination,  which  you  say 
now  you  did  not  start  to  conduct  until  some  time 
after  May  25th,  that  in  your  opinion  the  defend- 
ant was  laboring  under  such  a  defect  of  reason 
as,  one,  not  to  know  the  nature  of  the  quality  of 
the  act  that  he  was  doing,  namely,  on  March  4, 
1954,  or,  two,  not  to  know  that  the  act  was  wrong? 
That  is  your  opinion,  sir?    A.  Yes. 

Q.  Would  you  mind  taking  your  hand  away 
from  your  mouth,  Doctor?  And  is  it  your  further 
understanding  that  you  not  only  have  that  opin-  9*310 
ion  as  to  the  defendant  as  of  March  4,  1954,  but 
that  that  opinion  also  exists  in  your  mind  as  to 
his  condition  at  this  moment?  Is  that  right?  A. 
That  is  right. 

Q.  And  would  you  also  say,  Doctor,  that  in 
view  of  your  opinion,  as  he  sits  there  now  that 
he  is  laboring  under  such  a  difficulty  of  reason 
that  he  does  not  understand  the  charge  against 
him  and  and  is  unable  to  prepare  his  defense? 

Mr.  Solomon :    I  object  to  that,  if  Your 
Honor  please. 

The  Court :    Objection  overruled. 
Mr.  Solomon:    I  respectfully  except. 
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Q.  Do  you  understand  my  question,  Doctor? 
A.  Yes. 

Q.  Can  you  answer  it?    A.  Yes. 

Q.  What  is  your  answer?    A.  Yes. 

Q.  So  that  it  is  your  testimony,  Doctor,  in  your 
opinion,  that  as  the  defendant  Byers  sits  there 
now  that  he  is  laboring  under  such  a  defect  of 
reason  as  to  be  incapable  of  understanding  the 
charge,  proceedings  or  indictment  against  him, 
or  of  making  his  defense?    Is  that  your  opinion, 

2321  Doctor?    A.  Yes. 

Q.  Now,  Doctor,  were  you  present  in  court 
when  the  defendant  took  the  stand  and  testified? 
A.  No. 

Q.  You  didn't  hear  a  single  syllable  while  he 
was  on  that  witness  stand,  did  you?    A.  No. 

Q.  Have  you  read  the  defendant's  testimony 
as  contained  in  the  official  court  record?    A.  No. 

Q.  You  are  completely  unaware  of  his  testi- 
mony? 

Mr.  Solomon:    I  object  to  that.     There 
is  no  such  statement. 

2322  Mr.  Dermody:  I  am  asking  the  question. 
The  Court:   Objection  overruled. 

A.  I  am  not  completely  unaware. 

Q.  From  whom  did  you  receive  your  informa- 
tion?   A.  Counsel. 

Q.  Counsel  for  the  defendant?    A.  Yes. 

Q.  Now,  Doctor,  to  get  back  to  your  opinion 
of  the  defendant  as  of  March  4,  1954.  You  say 
that  he  did  not  know  the  nature  and  quality  of 
the  act  he  was  doing  on  March  4th ;  is  that  right? 
A.  That  is  right. 
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Q.  Now,  Doctor,  what  do  you  understand  by 
the  meaning  of  the  words  ''not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing"?  What 
is  your  idea  of  the  meaning  of  those  words?  A. 
The  nature  of  the  act  involves  the  manipulations, 
what  he  did;  the  quality  involves  the  dangerous- 
ness  of  it,  the  general  significance  of  it. 

Q.  And  the  consequences  that  might  flow  from 
such  an  act?    A.  That  is  right. 

The  Court :  The  nature  of  the  act,  Doc- 
tor, would  include  knowing  whether  or  not  6oZ<k 
he  had  a  hammer  in  his  hand,  or  a  knife 
in  his  hand?  Would  you  say  that  on  March 
4th  this  defendant  did  not  know  that  he 
was  holding  a  knife  or  that  he  was  holding 
a  hammer? 

Mr.  Solomon :  I  object  to  that,  if  Your 
Honor  pleases.    He  has  not  so  testified. 

The  Court :    Objection  overruled. 

Mr.  Solomon :  May  we  have  the  question 
re-read? 

The  Court :   Please  re-read  the  question. 

(The  record  was  repeated  as  follows:  2325 
"The  nature  of  the  act,  Doctor,  would 
include  knowing  whether  or  not  he  had  a 
hammer  in  his  hand,  or  a  knife  in  his  hand? 
Would  you  say  that  on  March  4th  this 
defendant  did  not  know  that  he  was  hold- 
ing a  knife  or  that  he  was  holding  a 
hammer?") 

The  Witness :  I  am  obliged  to. 

Mr.  Dermody:  I  object  to  that  answer 
and  ask  that  it  be  stricken  out.  We  don't 
want  anything  that  he  is  obliged  to  say. 

The  Court:    Strike  it  out. 
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By  the  Court : 

Q.  I  ask  you  this  simple  question:  In  your 
professional  opinion,  did  the  defendant,  if  he  held 
a  hammer  in  his  hand,  know  that  it  was  a  ham- 
mer?   A.  No. 

Q.  And  if  he  held  a  knife  in  his  hand  he  did 
not  know  it  was  a  knife?    A.  No. 

Q.  And  as  to  the  quality  of  the  act,  if  he  struck 
Mrs.  Gresh  with  the  hammer,  he  did  not  know 
that  he  was  striking  a  human  being  as  distin- 

2327  guished  from  striking  the  hammer  up  against  the 
wall  or  hitting  a  dog?    A.  No. 

Q.  You  say  he  did  not  know,  he  would  not  know 
on  March  4th  that  he  held  a  hammer  in  his  hand ; 
is  that  right?    A.  That  is  right. 

Q.  And  he  didn't  know  he  was  holding  a  knife 
in  his  hand?    A.  That  is  right. 

Q.  And  he  didn't  know  that  he  was  either  strik- 
ing a  human  being  with  the  hammer  or  with  the 
knife?     A.  That  is  right. 

Q.  Then  you  answer  the  question  that  in  your 
opinion  the  defendant  did  not  know  that  the  act 

2328  was  wrong.    A.  He  did  not. 

Q.  Did  you  know  that  he  had  helped  wipe  up 
the  blood?    A.  Yes. 

Q.  Did  you  know  that  he  had  put  the  knife 
under  the  faucet  to  clear  away  the  blood  from 
the  knife?     A.  Yes. 

Q.  Would  those  facts,  the  wiping  up  of  the 
blood  and  clearing  the  blood  off  the  knife,  indi- 
cate to  you  that  he  knew  it  was  wrong?  A.  No, 
it  would  not  so  indicate. 

Q.  Would  it  not  indicate  to  you  that  it  was 
his  belief  that  it  was  important  to  do  away  with 
the  evidence  of  blood  on  the  knife  or  on  the  floor? 
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Mr.  Solomon:    I  object  to  that,  if  Your 
Honor  pleases,  the  form  of  the  question. 
The  Court:    Objection  overruled. 
Mr.  Solomon:   I  respectfully  except. 

A.  No,  it  would  not. 

By  Mr.  Dermody: 

Q.  Now,  Doctor  Brown,  have  you  ever  had  oc- 
casion to  testify  before  on  psychotic  matters  in 
a  court  of  record!    A.  Yes. 

Q.  Now,  Doctor,  you  are  familiar  with  the  con- 
tents of  the  defendant's  statement  made  in  the 
District  Attorney's  office,  are  you  not?     A.  Yes. 

By  the  Court: 

Q.  Just  one  other  question.  If  the  defendant 
on  the  witness  stand — I  withdraw  that.  You  say 
his  condition  is  the  same  now  as  it  was  on  March 
4th?    A.  Yes. 

Q.  If  the  defendant  on  the  witness  stand  held 
a  hammer  in  his  hand,  would  you  say  that  he  did 
not  know  that  he  was  holding  a  hammer?  A. 
I  have  answered  that. 

Q.  I  am  asking  you  now,  if  on  the  witness 
stand  in  this  court  he  was  shown  a  hammer,  or 
held  a  hammer  in  his  hand,  that  he  didn't  know 
that  that  was  a  hammer?    A.  That  is  right. 

Q.  And  that  if  a  knife  was  shown  to  him  in 
court  and  he  looked  at  the  knife,  he  didn't  know 
tli at  that  was  a  knife?    A.  That  is  right. 
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By  Mr.  Dermody: 

Q.  Now,  Doctor,  would  you  further  testify  that 
if  the  defendant,  while  he  was  on  the  stand  this 
morning,  were  asked  to  point  out  on  a  diagram 
the  location  of  a  kitchen  table,  that  he  wouldn't 
be  able  to  understand  what  was  meant  by  kitchen 
table?    A.  That  is  right. 

Q.  He  wouldn't  know  what  was  meant  by  a 
kitchen  table?     A.   Oh,  he  would  know  what  a 
kitchen  table  is,  yes. 
£006  q    gu|  -foe  wouldn't  know  what  a  hammer  was? 

A.  No. 

Q.  And  he  wouldn't  know  what  a  knife  was? 
A.  No. 

Q.  But  he  would  know  what  a  kitchen  table 
was?    A.  That  is  right. 

Q.  Is  it  your  testimony,  Doctor,  that  not  know- 
ing what  the  hammer  was,  he  wouldn't  know 
when  he  was  holding  a  hammer  in  his  hand, 
whether  it  were  a  hammer  or  an  ice  cream  cone 
or  a  banana?     A.  That  is  right. 

Q.  That  is  right?     A.  Yes. 
2334  Q-  And  you  say  that  in  your  opinion  he  was 

laboring  under  such  a  difficulty  of  reason  on 
March  4th,  and  also  at  the  present  time;  is  that 
right?     A.  That  is  right.     May  I— 

The  Court:   Just  answer  questions. 

Q.  Now,  Doctor,  in  line  with  your  opinion,  di- 
recting it  back  now  to  March  4th  of  this  defend- 
ant, would  you  say  that  his  putting  the  body  in 
the  bath  tub  and  subsequently  covering  it  with 
plaster  of  Paris,  would  that  indicate  in  any  way 
to  you  that  he  was  conscious  of  the  quality  of 
the   act   involved   and  was   trying   to   cover   up? 


779 

Dr.  Charles  Brown,  for  Defendant  Byers — Cross  .      2335 

Doesn't  that  mean  anything  to  you  as  a  specialist, 
as  to  the  bearing  it  might  have  on  his  knowledge 
of  the  quality  of  the  act?  A.  It  has  meaning  to 
me  as  a  specialist,  yes. 

Q.  But  doesn't  it  indicate  to  you  that  he  was 
conscious  of  guilt  and  therefore  knew  the  quality 
of  the  act  that  had  been  done?    A.  No. 

Q.  No?     A.  That's  right. 

Q.  Would  you  say  further,  Doctor,  that  at  the 
time  he  put  this  body  in  the  bath  tub  and  later 
sprinkled  plaster  of  Paris  over  it,  that  he  didn't  2336 
know  he  was  picking  up  a  body  and  putting  it  in  a 
bath  tub,  and  covering  it  over  with  the  cover  to 
conceal  it?     A.  No. 

Q.  He  didn't  know  that  he  was  doing  that?  A. 
That  is  right. 

Q.  And  he  didn't  know  whether  it  was  a  body 
or  a  sack  of  potatoes?    A.  That  is  right. 

Q.  And  furthermore,  after  putting  the  body  in 
there,  when  he  discovered  that  his  clothes  were 
bloody,  that  he  changed  his  clothes  and  put  on 
a  clean  shirt  and  a  clean  pair  of  pants,  that  he 
didn't  know  what  he  was  doing  at  that  time?  A. 
No. 

Q.  Doesn't  that  mean  anything  to  you?  A. 
It  does. 

Q.  Forgetting  for  the  moment  that  you  are  a 
specialist,  as  a  human  being — 

Mr.  Solomon:  I  object  to  that,  if  Your 
Honor  please. 

The  Court:  Don't  forget  that  you  are 
a  psychiatrist. 

Q.  I  am  not  directing  that  question  to  you  now 
as  a  specialist  but  as  a  grown  adult  man,  with 
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common  knowledge  and  common  sense  and  ordi- 
nary experience. 

Mr.  Solomon:  I  object  to  that.  This 
is  an  expert  witness.  He  can  be  nothing 
else  but  the  witness  he  is. 

Mr.  Dermody :  That  is  a  question  for  the 
jury  to  decide,  Your  Honor. 

Mr.  Solomon:    Oh,  yes. 

The  Court:  Even  experts  are  supposed 
to  have  common  sense,  and  I  hope  they  do. 
I  am  sure  they  have. 


2339 


Q.  Now,  Doctor,  wonldn  't  that  be  an  indication 
to  you  as  a  human  being  with  the  average  amount 
of  common  sense  and  intelligence  that  when  a 
person  did  that,  as  this  defendant  is  claimed  to 
have  done,  that  he  would  be  aware  of  the  possible 
consequences,  that  he  would  be  aware  that  he 
had  blood  on  his  clothes  and  that  he  changed 
into  fresh  and  clean  clothes'? 

Mr.  Solomon :    I  object  to  the  form  of 
the  question. 
2340  The  Court:    Objection  overruled. 

Mr.  Solomon:  I  respectfully  except. 

Q.  Doesn't  that  indicate  to  you  as  a  psychia- 
trist or  otherwise  that  he  was  aware  of  the  con- 
sequences and  the  possibilities  that  might  flow 
from  them?    A.  I  have  an  answer. 

Q.  I  would  like  to  hear  it,  Doctor.  A.  My 
answer  is  that  to  fit  the  medical  specifications  of 
psychotic  behavior  into  the  legal  definition  of 
insanity  can  produce  situations  that  are  border- 
ing on  the  ridiculous. 
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By  the  Court: 

Q.  Doctor,  you  know  that  for  many,  many 
years,  as  long  as  you  have  been  a  physician  and 
a  psychiatrist,  that  there  has  been  a  definite  differ- 
ence of  opinion  between  what  is  to  be  regarded 
as  insane  under  the  law  and  what  is  to  be  re- 
garded as  insane  by  doctors.  You  know  that,  don't 
you?    A.  That  is  right. 

Q.  And  you  know  that  we  in  this  court  must  be 
bound  by  the  law  and  not  by  what  doctors  think 
the  law  ought  to  be?    A.  That  is  right.  2342 

Q.  Therefore,  again  taking  the  law  as  it  is 
and  not  the  way  doctors  think  the  law  ought  to 
read,  the  law  reads:  "A  person  is  not  excused 
from  criminal  liability  as  an  idiot,  imbecile,  luna- 
tic or  insane  person  except  upon  proof  that  at  the 
time  he  committed  the  alleged  criminal  act  he 
was  laboring  under  such  a  defect  of  reason  as 
(1)  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing;  or  (2)  not  to  know  that  the 
act  was  wrong."  You  know  that  is  the  law?  A. 
I  do. 

Q.  And  of  course  you  appreciate  that  we  are         2343 
all  bound  by  the  law?    A.  Yes. 

Q.  You  know  that  under  the  law  even  an  in- 
sane person  or  an  imbecile  or  an  idiot,  if  he 
knows  the  nature —  if  he  is  not  laboring  under 
such  a  defect  of  reason  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or  not  to 
know  that  the  act  was  wrong,  he  would  be  crim- 
inally responsible  for  any  act  that  he  committed? 
A.  That  is  right. 

Q.  Now,  taking  the  first  part — not  to  know  the 
nature  and  quality  of  the  act  he  was  doing — the 
nature  of  the  act  would  include  whether  he  knew 
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he  had  a  hammer  in  his  hand  or  whether  he  knew 
he  had  a  knife  in  his  hand,  and  as  you  sit  here 
you  say  it  is  your  professional  opinion  that  this 
defendant  did  not  know  on  March  4th  that  he 
had  a  hammer  in  his  hand  or  a  knife  in  his  hand? 

Mr.   Solomon:     If   he  had   it,   if  Your 
Honor  please. 

Q.  Of  course,  if  he  had  a  hammer  in  his  hand, 
that  he  didn't  know  he  was  holding  a  hammer? 

2345  A.  That  is  right. 

Q.  And  if  he  had  a  knife  in  his  hand,  he  did  not 
know  he  had  a  knife  in  his  hand?  A.  That  is 
right. 

Q.  And  that  when  he  put  the  knife  under  the 
faucet,  if  he  put  a  knife  under  the  faucet  to  clean 
off  the  blood,  he  didn't  know  that  he  was  cleaning 
off  the  blood  from  a  knife?    A.  That  is  right. 

Q.  And  that  when  he  looked  at  a  knife  on  the 
witness  stand  and  said  when  he  had  seen  the 
knife  on  March  4th  and  had  cleaned  it  off  it  had 
a  point,  which  now  was  no  longer  on  the  knife, 

2346  that  he  didn't  know  whether  he  was  talking  about 
a  knife  or  a  stick  of  wood  or  a  banana? 

Mr.  Solomon:    I  object  to  that,  if  Your 
Honor  pleases. 

The  Court:    Objection  overruled. 

A.  The  answer  is  he  did  not  know. 

Q.  You  say  now  that  when  he  talked  about  a 
knife  here,  and  whether  the  point  was  missing  on 
a  certain  day  or  the  point  was  on  there  on  a  cer- 
tain day,  that  he  didn't  know  he  was  talking 
about  a  knife?    A.  That  is  right. 

Mr.  Dermody:    I  have  no  further  ques- 
tions, Your  Honor. 
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Redirect  examination  by  Mr.  Solomon : 

Q.  Dr.  Brown,  when  you  say  that  the  defendant 
is  now  laboring  under  the  same  defect  of  reason, 
would  you  say  that  would  preclude  him  from 
picking  up,  if  he  were  asked  to  pick  up,  a  knife, 
going  over  there  and  differentiating  between 
those  objects  there  and  picking  up  the  knife?  A. 
He  could. 

Q.  He  could,  right? 

By  the  Court :  2348 

Q.  And  if  he  picked  up  the  knife,  would  he 
know  that  he  was  holding  a  knife?    A.  He  could. 

Q.  I  say  if  he  picked  up  the  knife  and  held  the 
knife  in  his  hand,  would  he  know  he  was  holding 
a  knife  ?    A.  No. 

Juror  No.  5 :  Will  you  answer  my  ques- 
tion. 

The  Court:  Wait  till  both  sides  are 
through. 


By  Mr.  Solomon: 

Q.  If  he  were  asked  to  go  and  pick  up  an  ob- 
ject, a  knife,  you  say  he  could  walk  over  there 
and  pick  up  an  object  and  that  could  be  the  knife? 
A.  That's  right. 

By  the  Court: 

Q.  But  you  say  after  picking  it  up,  he  wouldn't 
know  that  he  was  holding  the  knife? 

Mr.  Solomon:    Is  that  what  you  say? 

A.  (The  witness  laughs)    Not  necessarily. 
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Q.  That  is,  when  you  say  "not  necessarily" — 
although  we  told  him  to  go  to  the  table  and  pick 
up  a  knife  and  he  picked  up  the  knife  and  held  it 
in  his  hand,  he  wouldn't  necessarily  know  that  he 
was  holding  a  knife?    A.  That's  right. 

By  Mr.  Solomon: 

Q.  Would  you  say  then  if  he  were  asked  to 
pick  up  the  knife,  and  he  picked  up  the  knife  and 
then  plunged  it  into  somebody's  heart,  that  he 

2351  would  know  the  nature  and  quality  of  the  act  that 
he  was  committing  then?  A.  He  would  not  know 
that. 

By  the  Court: 

Q.  Let  me  ask  you :  if  holding  the  knife  he 
plunged  it  into  a  human  being,  would  you  say 
that  he  did  not  know  that  he  was  plunging  it  into 
a  human  being?    A.  Not  necessarily. 
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By  Mr.  Solomon: 

Q.  You  said  before  on  direct  examination — I 
believe  your  words  were  "a  large  defect  of  rea- 
son"— were  those  your  words,  or  what  were  your 
words?    A.  A  large  incompetence. 

Q.  Thank  you — a  large  incompetence.  In  line 
with  your  medical  testimony  here  and  now  that 
on  March  4th  he  suffered  from  a  large  incom- 
petence, as  he  does  now,  you  are  telling  us  that 
though  he  could  pick  up  an  object  asked  of  him 
to  pick  up,  a  knife  being  named,  and  putting  that 
object  into  a  person,  his  present  state  of  mind 
would  prevent  him  from  knowing  the  nature  and 
quality  of  that  act,  is  that  right?  A.  That's  right. 
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By  the  Court: 

Q.  Let  me  ask  you:  If  he  plunged  that  knife 
into  a  human  being,  you  say  he  wouldn't  know 
whether  he  was  plunging  it  into  a  human  being 
or  putting  it  into  a  stick  of  wood? 

Mr.  Solomon:     I  object  and  ask  that  I 
be  allowed  to  continue  the  redirect. 

The  Court :    Just  a  moment. 

Mr.    Solomon:     Let   me   say   that   with 
every  question  I  have  asked  before,  your         2354 
Honor  has  asked  another  question. 

The  Court:     Please  repeat  the  question 
I  have  just  asked. 

Q.  (Pending  question  repeated  by  the  stenog- 
rather,  as  recorded.)     A.  Not  necessarily. 

By  Mr.  Solomon : 

Q.  Now,  will  you  say  that  in  picking  up  a  dead 
body — withdrawn.  Let  me  ask  you,  doctor:  If 
you  were  told  that  he  saw  a  dead  body  on  the 
floor  and  picked  it  up  and  put  it  in  the  bath  tub,  n or  r 
and  then  took  it  out  again  and  then  put  it  in  again 
and  then  went  away,  would  he  in  your  under- 
standing be  cognizant  of  the  nature  and  quality 
of  those  acts?    A.  No,  not  fully,  no. 

Q.  And  your  statement  of  "not  fully"  is  in  line 
with  your  statement  that  the  degree  of  incom- 
petency he  was  suffering  from  was  a  psychosis 
and  that  he  was  insane,  is  that  correct?  A. 
That's  right. 

Mr.  Solomon :    Thank  you. 
The  Court :     That  is  all. 
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(The  witness  is  excused.) 

Mr.  Solomon :  The  defendant  Byers  rests. 

Mr.  Sweeny:  May  we  approach  the 
bench? 

The  Court:    Yes. 

(Discussion  at  bench,  off  the  record  and 
out  of  the  hearing  of  the  jury.  Counsel 
then  made  the  following  application  in  the 
hearing  of  the  jury) : 

Mr.  Sweeny:     If  your  Honor  please,  I 

2357  move  that  we  recess  at  this  time  because 
naturally  the  witnesses  will  be  at  some 
length  and  I  would  prefer  to  start  tomorrow 
morning  and  proceed  directly  through. 

The  Court:  After  conference  with  the 
lawyers  on  both  sides  and  in  view  of  the 
fact  that  Alternate  Juror  No.  2  informed 
the  Court  and  counsel  when  he  was  im- 
paneled as  a  juror  that  he  is  to  sail  on 
Monday,  the  17th,  it  is  only  fair  that  he 
be  allowed  to  get  ready  for  sailing,  and  by 
consent  of  the  attorneys  for  the  defendants 

2358  as  well  as  the  District  Attorney,  Alternate 
Juror  No.  2  will  be  excused  from  sitting 
in  this  case  any  further. 

The  Clerk:    The  defendants  will  rise. 

The  Court:  Byers,  do  you  consent  that 
Alternate  Juror  No.  2  be  excused?  from 
further  service? 

The  Defendant  Byers:    Yes. 

The  Court :  And  do  you,  Theresa  Gresh, 
consent  that  Alternate  Juror  No.  2  be  ex- 
cused from  further  service? 

The  Defendant  Gresh:    Yes. 
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The  Court:  So,  members  of  the  jury, 
you  are  admonished  not  to  converse  among 
yourselves  on  any  subject  connected  with 
the  trial  and  not  permit  anyone  to  talk  to 
you  about  the  case,  and  not  remain  in  the 
presence  of  anyone  discussing  any  part 
of  the  case.  If  a  juror  or  anyone  else  talks 
to  you  about  the  case,  it  is  your  duty  to 
report  it  to  me. 

You  are  further  admonished  not  to  read 
any  item  that  may  appear  in  the  news-  2360 
papers  concerning  this  case,  and  you  are 
further  admonished  not  to  form  or  express 
any  opinion  as  to  the  guilt  or  innocence 
of  either  of  the  defendants  until  the  case 
is  submitted  to  you. 

Please  be  on  hand  tomorrow  morning  at 
10:15. 

The  Clerk:  Marvin  L.  Frederick  is  ex- 
cused by  the  Court,  on  consent  of  both 
sides  and  of  each  defendant,  from  further 
service  in  this  case. 

(In  the  absence  of  the  jury) :  2361 

The  Court:  I  have  asked  the  attorneys 
on  both  sides  if  they  have  any  requests  to 
charge  that  they  submit  them  in  writing  to 
me  before  summations. 

(Whereupon,  an  adjournment  was  taken 
until  Friday,  January  14,  1955,  at  10:15 
o'clock  A.M.) 
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New  York,  January  14,  1955 

Trial  Continued 

Before :  Hon.  Jonah  J.  Goldstein,  J., 
and  a  Special  Jury. 

Appearances:   The  same. 

The  Clerk:    William  Byers  and  Theresa 

2363  Gresh  on  trial.   Jurors  please  answer. 

(The  jurors  were  called  and  all  answered 
present.) 

BERNICE  EVERETT,  residing  at  242  East 
22nd  Street,  New  York,  N.  Y.,  called  as  a  witness 
in  behalf  of  defendant  Theresa  Gresh,  being  first 
duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Sweeny: 

Q.  Miss  Everett,  you  are  the  supervisor  of 
records  of  the —  A.  No,  I  am  the  guidance  coun- 
sellor in  the  school.  I  am  not  strictly  the  super- 
visor of  records. 

Q.  Well,  are  you  familiar  with  the  keeping  of 
the  records  of  that  school?    A.  Yes,  sir. 

Q.  You  were  served  with  a  subpoena  duces 
tecum  to  produce  these  school  records  of  the  de- 
fendant Theresa  Gresh?    A.  Yes,  sir. 

Q.  These  are  the  records  which  you  have  at 
hand?    A.  Yes,  sir. 

Q.  Now,  are  those  records  kept  by  the  school 
in  the  regular  course  of  its  business?  A.  Yes, 
sir. 


2364 


2366 


739 
Bernice  Everett,  for  Defendant  Gresh — Direct  2365 

Q.  And  is  the  school  required  to  keep  those 
records?    A.  Yes,  sir. 

Q.  In  the  regular  course  of  its  business?  A. 
Yes,  sir. 

Q.  Do  you  know  the  defendant  Theresa  Gresh? 
A.  I  had  very  little  contact  with  her.  I  admitted 
her  to  the  school  and  saw  her  once  after  that. 

Mr.  Dermody :  Pardon  me,  Your  Honor, 
in  the  interests  of  clarity  may  we  find  out 
what  school  is  being  spoken  about  at  this 
point? 

Q.  This  is  the  Mabel  Dean  Bacon  High  School? 
A.  Mabel  Dean  Bacon  Vocational  High  School. 

Q.  These  records  which  you  have  refer  to  this 
defendant  Theresa  Gresh?     A.  Yes,  sir. 

Q.  You  know  that  of  your  own  knowledge?  A. 
Yes,  sir. 

Mr.  Sweeny:  I  offer  them  in  evidence, 
if  Your  Honor  please. 

Mr.  Dermody:  Before  I  even  examine 
the  records,  I  am  going  to  state  my  objec- 
tion on  the  record  to  the  admittance  of  any 
school  records  of  this  defendant  on  the 
ground,  as  far  as  I  can  determine  now, 
they  are  completely  immaterial  to  the 
issues. 

The  Court:  Take  a  look  at  them  and 
then  I  will  examine  them.  Both  counsel 
step  up. 

(Discussion  at  the  bench  between  the 
Court  and  counsel,  out  of  the  hearing  of 
the  jurors,  which  was  not  recorded.) 
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2368  Bernice  Everett,  for  Defendant  Gresh — Direct 

Mr.  Dermody :  Your  Honor,  may  I  state 
on  the  record  that  after  having  examined 
the  records  offered  in  evidence  on  behalf 
of  the  defendant  Gresh,  I  withdraw  my 
objection. 

The  Court:  They  are  admitted  in  evi- 
dence. They  will  be  deemed  marked  in  evi- 
dence. Both  sides  will  consent  that  photo- 
static copies  be  substituted  so  that  the 
originals  may  be  returned  to  the  school. 

2369  Mr.  Sweeny:    Yes. 

The  Witness :  May  I  have  a  receipt  for 
them? 

The  Court :    You  will  get  a  receipt. 

(School  records  of  defendant  Theresa 
Gresh  deemed  marked  in  evidence  as  De- 
fendant Gresh 's  Exhibit  B.) 

Q.  Miss  Everett,  the  records  which  you  have 
there  include  all  the  records  of  Theresa  Gresh  in 
the  public  school  system?    A.  Yes,  sir. 

Mr.  Sweeny:  If  Your  Honor  please, 
may  we  read  from  those  records? 

The  Court:    You  may. 

Mr.  Dermody :  Your  Honor,  before  any- 
thing is  read  into  the  record,  I  would  like 
to  have  an  understanding  on  the  record. 
Will  counsel  for  the  defendant  Gresh  read 
everything  that  has  been  marked  in  evi- 
dence or  is  he  going  to  select  any  portion 
to  read?  I  want  to  know  what  is  to  take 
place. 

The  Court:  They  will  read  the  entire 
record  into  evidence.    If  you  give  me  the 
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Bernice  Everett,  for  Defendant  Gresh — Direct  2371 

[School  Record  (Defendant  Gresh' s  Exhibit  B)    ■ 
Read  into  Record] 

papers  in  evidence  I  will  summarize  each 
sheet. 

(Discussion  at  the  bench  between  the 
Court  and  counsel,  out  of  the  hearing  of 
the  jurors,  which  was  not  recorded.) 

The  Court :  By  consent  of  the  attorneys 
on  both  sides,  and  in  order  to  save  time,  I 
will  read  into  the  record  a  summary  of 
each  of  the  sheets  that  is  offered  into  evi-  2372 
dence.  Of  course,  the  jurors  may  examine 
each  paper  that  has  been  marked  in  evi- 
dence from  beginning  to  end,  but  I  think 
in  order  to  save  time  we  will  do  it  this 
way.   The  lawyers  have  agreed  to  it. 

The  grey  sheets  are  a  public  school  rec- 
ord. They  indicate  that  this  defendant 
Theresa  Gresh,  the  defendant's,  date  of 
birth  was  January  29,  1939  in  New  York 
City. 


"Date  of  vaccination": 

"Language  used  at  home:  English  and 
Czech".  That  is  Czecho-Slovakian. 

"Father's  name:    Harry. 

"Mother's  name:     Anna  Nash. 

"Mother's  birthplace:    U.  S.  A. 

"Father's  birthplace:    Czecho-Slovakia. 

Then  there  is  the  address  and  what  rent 
they  pay,  attendance  records. 

The  Witness:  Do  you  want  me  to  read 
it? 
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2374  Bernice  Everett,  for  Defendant  Gresh — Direct 
[School  Record  (Defendant  Gresh' s  Exhibit  B) 

Read  into  Record] 

The  Court:    Yes. 

The  Witness:  Theresa  Gresh  entered 
Public  School  19,  Manhattan,  in,  it  looks 
like  February,  1946,  Public  School  19. 
These  records  are  not  too  easy  to  read, 
gentlemen.  Let  me  amend  that.  These  are 
not  my  records. 

Public  School  19,  September,  1943.   Her 

2375  attendance:    She  was  present  61  days,  ab- 
sent 24. 

In  the  spring  term,  February,  1944,  she 
was  present  82  days,  absent  17. 

In  the  fall  term  of  1944  she  was  present 
89  days,  absent  3. 

The  spring  term,  1945,  she  was  present 
91  and  4  half  days,  and  absent  either  11  or 
17,  I  can't  really  tell,  and  4  half  days. 

The  fall  term  of  1945  she  was  present 
79  and  2  half  days,  absent  12  and  2  half 
days. 

2376  This  is  the  spring  of  1946.  She  was  pres- 
ent 87  days,  absent  4.  There  is  a  gap  here. 

The  next  entry  is  February,  1947.  Pres- 
ent 9iy2  days  and  absent  2  half  days. 

For  the  fall  term  1947  she  was  present 
— no,  this  is  for  the  whole  year,  fall  and 
spring:  9/47  to  June,  1948  she  was  pres- 
ent lSS1/^  days  and  absent  a  half  day. 

In  1948,  the  school  term,  she  was  pres- 
ent— she  was  absent  3  half  days  and  I 
think  the  other  is  185^ . 

The  Court:  You  mean  present  185^ 
days? 
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Bernice  Everett,  for  Defendant  Gresh — Direct 

[School  Record  (Defendant  Gresh' s  Exhibit  B) 

Read  into  Record] 
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The  Witness:  Present  185Y2  days  and 
absent  3  half  days. 

In  1949  she  was  present  174  and  5  half 
days  and  absent  12  and  5  half  days. 

Do  I  read  personality  comments  too? 

The  Court:    Yes. 

The  Witness:  The  school  rating  charts 
have  an  S  to  show  satisfactory  conduct, 
work  habits,  and  so  on,  through  these  2378 
terms.  Through  1945  she  was  rated  satis- 
factory in  personal  habits,  in  social  habits, 
in  work  habits,  and  evidences  of  growth, 
with  a  rating  of  B  in  work  habits  for  the 
years  1944  and  1945. 

The  personality  ratings  continue  in  1946. 
The  ratings  are  satisfactory  under  per- 
sonality. There  is  a  different  chart,  with 
a  U  under  "Completes  work  and  is  gen- 
erally careful,"  which  would  indicate  that 
that  was  somewhat  unsatisfactory. 

Under     "Scholastic     Achievement"     in         2379 
1946,    the    rating   indicates   need   for   im- 
provement. 

Spelling  was  unsatisfactory,  but  her 
other  subjects  were  satisfactory. 

In  1947  there  is,  "Works  and  plays  well 
with  others"  —  there's  an  "I",  which 
would  be  need  for  improvement. 

"Completes  work" — there  is  a  U,  which 
would  be  unsatisfactory. 

"Is  generally  careful" — also  a  U. 

"Respects  rights  of  others" — Need  for 
improvement. 

"Good  health  habits" — Satisfactory. 
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2380  Bernice  Everett,  for  Defendant  Gresh — Direct 
[School  Record  (Defendant  Gresh' s  Exhibit  B) 

Read  into  Record] 

' '  Speaks  clearly ' ' — Satisfactory. 

' '  Reading ' ' — Satisfactory 

Need  for  improvement  in  composition 
and  in  arithmetic. 

"Penmanship",  "Health  Education", 
' '  Art ' ' — Satisfactory. 

Over  here  in  the  corner,  "Work".  I  don't 
know  what   that  means,   but  it's   B,   and 

2381  under  "Conduct"  it's  B. 

This  is  true  also  in  1948  of  conduct,  with 
a  "satisfactory"  where  there  was  an  "I" 
before  under  "Works  and  plays  well  with 
others",  "Satisfactory"  where  there  was 
an  "I"  before  in  "Respecting  rights  of 
others."   This  year  it  is  satisfactory. 

Reading  in  this  year,  1948,  is  C.  These 
are  her  marks  in  1948;  C  in  reading,  C  in 
composition,  D  in  spelling,  D  in  arithmetic, 
C  in  penmanship,  B  in  Health  Education 
and  in  Art  and  D  in  work.  I  don't  know 
whether  that  means  work  habits. 

1949  —  satisfactory  in  all  personality 
comments  except  "Completing  Work" — 
"Needs  Improvement" — and  A  in  con- 
duct. 

Reading — here  all  along  the  way,  except 
for  penmanship  and  health  education,  there 
is  a  need  for  improvement,  and  C  in 
"Work". 

Now,  that  pretty  much  summarizes  the 
elementary  school  record,  except  for  men- 
tal ability  tests.  Pitner-Cunningham  pri- 
mary test  was  given  in  January,  1945, 
which,  may  I  say,  as  a  guidance  counsellor, 
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Bernice  Everett,  for  Defendant  Gresh — Direct  2383 

[School  Record  (Defendant  Gresh' s  Exhibit  B) 
Read  into  Record] 

we  cannot — this  may  be  speculative.  You 
can  rule  it  out  if  you  think  it  is  out  of 
order — is  not  always  objective  as  some 
other  tests;  there  is  an  I.  Q.  of  119.  I 
would  say,  in  view  of  subsequent  tests 
that  that  was  not — 

The  Court:  Just  confine  yourself  to 
reading  what  is  on  the  record. 

The  Witness:    I  am  sorry.    Otis  Alpha,         2384 
April,  1948,  I.  Q.  92. 

Then  on  the  reading  test,  there's  a  Gates 
Primary  Reading  in  January,  1946,  with 
a  rating  of  grade  1.5. 

As  of  December,  1949,  there  is  a  Metro- 
politan Achievement  Reading  Test,  grade 
3.9. 

As  of  12/49  there's  a  Stamford  Achieve- 
ment.  Arithmetic,  grade  3.5. 

Those,  of  course,  need  to  be  considered 
in  terms  of  the  age  level. 

Now  I  shall  go  on  to  the  Junior  High         2385 
record. 

Junior  High  60,  Manhattan.  Date  en- 
tered is  September,  1950.  Entered  into  the 
seventh  year.  The  record  shows  five  plus 
one  years  in  school.  The  days  present  190; 
the  days  absent,  1 ;  the  times  late,  1. 

By  the  way,  the  first  address  on  this 
record  is  420  East  13th  Street.  There  is 
a  second  address,  1630  Southwest  11th 
Street,  Miami,  Florida.  That  is  later  on 
in  this  record. 

The  marks  for  the  Seventh  Grade — this 
is  officially  class  711,  corps  5: 
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2386  Bernice  Everett,  for  Defendant  Gresh — Direct 
[School  Record  (Defendant  Gresh' s  Exhibit  B) 

Read  into  Record'] 

Language  Arts,  English:  80. 

Reading :    85. 

Social  studies:  80. 

Health  Learnings :  B. 

Directed  Physical  Activities:  B. 

Music:  B. 

Conduct :   A. 

Garment    Trades:    Rating    of    2,    which 

2387  means  that  that  is  a  rating  from  1  to  5,  so 
2  would  be  equivalent  to  about  a  B. 

Food  Trades :  1. 

Home  Decorating:  1. 

Home  Nursing:  3. 

Foods :  2. 

Child  care:  1. 

Novelty  work:  2.  Those  are  the  ratings 
that  she  gets  in  her  shop  classes  in  junior 
high  in  that  year. 

Now,  character  comments  for  that  year, 
the   seventh   year.    The   ratings   that   are 

2388  given  are  Outstanding,  Satisfactory,  or 
Need  Improvement.  The  ratings  for  the 
seventh  grade  in  Courtesy  is  0 ; 

Dependability:  0 

Cooperation:  0 

Self  Control:  0 

Social  Participation:  0 

The  Court:    What  does  0  mean? 

The  Witness :     Outstanding. 

Effort :  0. 

This  is  for  the  year  beginning  9/10/51. 
Class  811.  Days  present,  188.  Days  ab- 
sent, none.  Times  late,  none.  Ratings — 
813   this   is — in   Class   813,   it   says    down 
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Bemice  Everett,  for  Defendant  Gresh — Direct  2389 

[School  Record  (Defendant  Gresh's  Exhibit  B)     . 
Bead  into  Becord] 

below  so  she  must  have  been  changed  from 
811 — the  ratings  for  Class  813 — you  recall 
now  those  numbers  might  have  significance : 
Language  arts,  88 ;  reading,  85 ;  mathe- 
matics, 90 :  social  studies,  91 :  spelling,  90 ; 
health  learning,  95;  physical  activity,  75; 
music,  80,  and  guidance  class  in  8th  Grade, 
A,  and  conduct  A. 

The  ratings  and  character  continue  all         2390 
the  way  through  the  8th   Grade,   are  the 
same;   so  I  don't  need   to   read  all  those 
again,  do  I? 

Now,  the  9th  grade.  Entered,  9/8/52, 
class  913.  Present,  129  and  3  half  days. 
Absent  2  and  2  and  3  half  days — it  sounds 
like  a  short-score  year ;  I  don 't  know — no, 
she  was  discharged — that's  the  answer  to 
it — she  was  discharged  in  4/1/53  to  the 
Shenandoah  High  School,  Miami,  Florida. 
So  that  her  ratings  for  that  year  would 
not  be  for  the  full  year.  These  would  be 
for  the  first  half  of  the  9th  grade  then: 

English,  75 ;  reading,  80 ;  mathematics, 
82 ;  occupational  education,  75 ;  health 
learnings,  80 ;  physical  activity,  85 ;  music, 
85.  Another  A  in  the  guidance  class  and 
conduct  A. 

Test  records  in  this  junior  high  school 
show  a  Pitner  Form  B,  date  11/50,  during 
the  7th  grade,  I.  Q.  72.  In  September,  1950, 
Stanford  achievement  test,  reading  grade, 
3.5:  arithmetic  grade,  3.8;  metropolitan 
achievement ;  November,  1950,  reading 
grade,  3.2:  arithmetic  grade  4.0. 
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2392  Bernice  Everett,  for  Defendant  Gresh — Direct 
[School  Record  (Defendant  Gresh's  Exhibit  B) 

Read  into  Record] 

September,  1952,  metropolitan  achieve- 
ment, elementary  school:  reading  grade 
4.6;  arithmetic  grade  5.6. 

In  the  8th  grade  she  was  the  stair  mar- 
shal.    This  is  in  service  to  the  school. 

Under  "Work  experience,  Recreational 
Activity,  Social  Handicaps"  or  under 
"Personality     Traits"     this     record    has 

2393  "Nothing." 

The  Court:  By  "stair  marshal"  you 
mean — 

The  Witness :  A  patrol  on  the  stairs  dur- 
ing dismissal  of  classes  and  that  sort  of 
thing.    That  finishes  the  junior  high  record. 

A.  (continued)  This  is  the  record  of  the  Mabel 
Dean  Bacon  Vocational  High  School.  The  girl 
was  admitted  on  9/5/53.  She  had  come  from  the 
Shenandoah  High  School,  Miami,  Florida.  I 
would  think  the  marks  here  would  tell — I  will 
give  you  these  marks  from  junior  high  60  again, 
^394  as  we  entered  them  on  our  official  record — No, 
you  have  those ;  I  gave  you  all  those ;  you  have 
those. 

For  the  term  in  Florida  her  grades  were,  in 
English,  65 ;  social  studies,  65 ;  mathematics,  65 ; 
clothing,  65 — that's  the  textile  course;  chorus — 
singing — 65 :  health   education,  65. 

Her  record  for  the  third  term — that's  the  first 
half  of  the  sophomore  year — she  was  present  78 
days,  absent  10;  late  3,  and  in  her  trade  class  in 
dressmaking  she  got  78;  her  English  class,  74; 
;il>ility,  70;  mathematics.  65;  art,  68:  music,  75; 
health  education,  78 ;  hygiene,  85. 
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Bernice  Everett,  for  Defendant  Gresh — Direct  2395 

[School  Record  (Defendant  GresJi's  Exhibit  B)     . 
Read  into  Record] 

For  the  Spring  term  starting  February  1st — in 
February  she  was — there  are  no  records  here  be- 
cause she  was  paroled  to  the  custody  of  the  court 
on  March,  1926— 

The  Court:    19— 
The  Witness  :   26,  1953. 
Mr.  Dermody:   Is  that  "53"  or  "1954"? 
The  Court:   1953? 

The  Witness:  I'm  sorry.  It  is  1954. 
It  just  says  "March  26th." 

A.  (continued)  The  other  side  of  the  record,  the 
personality  record  for  Term  3,  she  is  rated — this 
is  her  official  trade  teacher  rating  her — above 
average  in  personal  appearance  and  manners,  in 
co-operation,  in  respect  for  property,  average  in 
reliability.  Special  comments  on  the  back  of  this 
sheet:  "1/54 — has  possibilities  that  should  be 
developed.  11/53:  very  quiet,  well-mannered, 
alert,  responsive,  a  joy  in  class."  This  was  the 
teacher  of  personality  and  a  third  term  adviser 
— comment  by  that  teacher. 

"2/54 — seems  timid  and  disturbed" — comment 
from  her  official  teacher. 

Then  the  rest  of  the  story  is  told  in  this  parole 
to  the  court.  What  I  have  left  are  attendance 
records — 

Mr.  Dermody:  Just  a  moment.  What 
was  that? 

(The  stenographer  read  the  record  as 
follows,  "in  this  parole  to  the  court.") 

The  Court :  Yon  mean  your  records  stop 
after  she  was  paroled  to  the  court :' 

The  Witness:   That's  right. 
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2398  Bernice  Everett,  for  Defendant  Gresh — Direct 
[School  Record  (Defendant  Gresli's  Exhibit  B) 

Read  into  Record] 

A.  (continued)  The  September  to  January  term, 
1954,  shows  a  record  of  attendance  and  I  think 
I'll  break  this  down  by  months  because  that's 
the  way  it  shows  here. 

In  September  she  was  present  12  days,  absent 
none. 

October,  present  21  days,  absent  none. 

November,  present  17  days,  absent  none. 

2399  December,  present  12  days,  absent  5. 
January,  present  15  days,  absent  5,  late  once. 

There's  a  lateness  back  in  October  and  November 
— one  each.  On  the  record,  over  to  the  right, 
which  shows  each  day  of  absence,  there  is  a  red 
"T"  on  the  15th  of  January. 

Mr.   Dermody :    What  year  is   this  you 
are  referring  to,  madam? 
The  Witness :    1954. 

A.  (continued)  A  red  "T"  on  the  15th  of  Janu- 
ary, which  shows  that  the  school  had  a  form  for 
the  Bureau  of  Attendance,  a  follow-up  on  that 
absence. 

Spring  term,  February,  present  17  days,  absent 
one. 

March,  present  10  days,  absent  13 — 

Mr.  Dermody:    Is  that  March  1,   '54? 
The  Witness:    This  is  March  1,  1954. 

A.  (continued)  Present  10  days,  absent  13,  late 
once.  I  must  read  you  the  comments  next  to  the 
record ;  the  only  comment  in  the  Fall  term  was, 
"9/15/53,  admitted  from  Miami,"  and  that  red 
"T"  that  I  spoke  of. 
In  the  Spring — 
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Bernice  Everett,  for  Defendant  Gresh — Direct  2401 

[School  Record  (Defendant  Gresh' s  Exhibit  B) 
Read  into  Record] 

The  Court:    What  year? 

The  Witness :   This  is  3/24/54. 

A.  (continued)  "Out  9:30  A.M.,  to  Children's 
Court  with  Attendance  Officer  Thelander — neglect 
charge. ' ' 

"3/25,  at  Children's  Center,  1  East  104th 
Street. 

"3/26,  out  2:30  P.  M.  to  Children's  Court  with 
Attendance  Officer  Thelander,  request  of  detec-         2402 
tives,"  and  then  the  same  comment,  "Custody  of 
Court." 

The  other  records  are  health  records.  These 
cards  (indicating)  don't  mean  anything.  Here 
is  a  doctor's  record  of  1/21/50,  perhaps  after 
some  absence,  from  a  Dr.  Michaels — Jerome  S. 
Michaels,  M.  D. :  "To  Whom  it  may  Concern: 
Theresa  Gresh  may  return  to  school.  She  should, 
however,  abstain  from  any  active  exercise  for 
the  time  being."  Signed  "J.  S.  Michaels." 

Now,  this  is  the  school  medical  record  with  run- 
ning commentary  by  the  doctor  of  the  Board  of         2403 
Health  nurse  or  the  school  people:    "1/15/45" 
— it   looks   like   "Tenc" — it   is   supposed    to   be 
"tonsil  operation",  I  think. 

"4/26/45,  vision  test,  21  and  20/70."  That 
would  mean  a  recommendation  for  glasses. 

"1/17/45,  vision  not  under  care" — with 
"T-e-n-c" — that  doesn't  mean  "tonsils".  It  is 
some  technical  form  of  the  Board  of  Health 
people. 

"9/24/46,  request  parent  for  conference  with 
nurse." 

"10/1/46,  mother  seen.  States  she  will  take 
child  to  optometrist  for  eye  exam.  Refused  to 
sign  for  toxoid.    Mother  works  nights. 
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2104  Bemice  Everett,  for  Defendant  Gresh — Direct 

[School  Record  (Defendant  Gresh's  Exhibit  B) 
Read  into  Record] 

"2/18/47,  height  52,  weight  76,  vision  37.  New 
glasses  obtained. 

"10/46 — no  comments. 

"2/24/48,  weight  90.     No  comments  re  health. 

"10/20/48,  no  comments. 

"10/49,  slow,  dull. 

"1/3/50" — something  about  "obesity"  and  a 
form  issued,  "observed  in  gym." 
2405  V19/50,  follow  up  to  see  her  private  physician 

and  return.   Still  obese,  observe  six  months. 

"5/2/50,  child  seen  to  go  to  private  physician 
this  week  and  return  form. 

"10/30/50,  wearing  glasses.  Weight  shows  an 
increase. 

"12/4/50,  child  is  larger  than  average  for  her 
age  and  inclined  to  be  plump.  However,  she  does 
not  need  any  — "I  can't  read  it —  "in  my  opin- 
ion." On  the  other  side,  "Normal  child." 

And  "1/17/44,  N.  A." — I  suppose  that  means 
"Negative  Findings"— "Dr.  J.  S.  Michael"— 
this  must  be  the  same  doctor., 

Now,  other  comments:  "9/12/53" — this  is  the 
junior  high  school  card — "new  admission  from 
Miami" — no,  our  card — wait  a  minute,  let  me 
finish  the  old  cards  first.  This  may  be  a  duplica- 
tion of  what  I  have  already  said.  I  don't  know 
why  they  have  two  forms.  "3/9" — I'll  simply 
read  yon  comments,  vision  test. and  so  on.  Shall 
I  read  all  that?  Can  I  just  read  the  comments? 

Mr.    Dermody:      It    is    not    my    exhibit, 
madam. 
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[School  Record  (Defendant  Gresh's  Exhibit  B) 
Read  into  Record] 

Q.  (By  Mr.  Sweeny)  You  may  summarize  it. 
A.  Okay.  This  is  the  usual  summary — 1943,  1944 
and  so  on,  down  through — the  height,  weight, 
vision  test,  teeth  and  hearing  and  so  on. 

Q.  May  I  have  the  height  and  weight,  if  you 
will?  A.  Yes  "4/43,  weight  53."  Her  vision  was 
20/20.  In  1944,  her  height  was,  I  think  it  is  45 
and  a  fourth  and  her  weight  53.  Her  vision  20/20. 

1945,  her  weight  was — her  height  was  53  and         2408 
her  weight  was  66.    Her  vision  up  to  1944  had 

been  20/20  without  glasses  and  suddenly,  here  in 
1945,  it's  a  hundred  without  glasses — 20/100. 
1945 — I  gave  you  that — 50  and  66. 

1946,  52  inches,  73  her  weight. 

In  February,  1947,  height  53,  weight  84.  In 
October,  1947,  height  55,  weight  90. 

In  February,  1948,  weight  102. 

In  September,  1948,  height  58  and  a  half, 
weight  112. 

In  February,  1949,  height  59,  weight  126.  In 
September,  1949,  height  62,  weight  142.  2409 

In  February,  1950,  height  63,  weight  153.  In 
September,  1950,  height  64,  weight  164. 

In  February,  1951,  height  64  and  a  half,  weight 
168.   In  September,  1951,  height  65,  weight  180. 

In  September,  1952,  height  65  and  three- 
fourths,  weight  169. 

Under  "Physician's  Recommendations"  as  of 
1/50— "Obese,  watch"  and— I  can't  tell— "April, 
1950",  I  think  it  is,  "as  above." 

Now,  comments  appear  here.  Teacher's  state- 
ment of  pupil's  health  status  and  behavior  symp- 
toms, "March,  1944,  stubborn. 

;  October,  1945,  suggest  eye  doctor. 
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[School  Record  (Defendant  Gresh' s  Exhibit  B) 
Read  into  Record] 

"February,  1946,  glasses  obtained  and  checked. 

"1948,  appears  healthy. 

"October,  1949,  slow,  sloppy,  dull,  improved  in 
cleanliness. 

"10/51,  ortho.  test,  private  dentist. 

"4/26/45,  vision  a  hundred,  20/70." 

On  the  other  side,  "Hearing  symptoms  ob- 
served by  teacher,  5th  grade,  failed  to  hear  ques- 
tions." I  don't  know  whether  that  would  be  first 
grade. 

"5th  and  6th  grade,  very  fat. 

"5th  grade,  bad  posture. 

"5th  and  6th  grade,  nervousness. 

5th  grade,  undue  restlessness. 

There  is  a  comment  down  here  under  "Ab- 
sences"— "Stayed  home,  mother  not  well." 

That  takes  care  of  the  health  record  before  she 
came  to  us.  On  arrival  with  us,  the  girl  is 
examined  by  our  Board  of  Health  doctor.  On  this 
card  the  girl  writes  her  name,  her  address — 199 
Avenue  B,  her  date  of  birth — 
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The  Court:    What  is  the  date  of  birth? 

The  Witness:     1/29/39. 

The  Court :    That  is  January — 

The  Witness :    29th,  1939. 

A.  (continued)  Her  mother,  where  born,  Anna; 
living,  yes;  occupation,  radio,  fixes  tubes;  step- 
father, Mr.  —  not  in  the  girl's  writing,  teacher's 
writing  "H-e-s-t-o-r-i-a" — as  much  as  T  can  make 
out  here.  "Date  of  exam,  10/1/53.  Height,  66. 
Weight,  175.  Teeth,  private  dentist.  Complexion, 
slight  acne.  Vision  without  glasses,  20/50,  20/100. 
With   glasses,   20/30,   20/50.    Menstruation"— it 
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[School  Record  (Defendant  Gresh' s  Exhibit  B) 
Read  into  Record] 

says,  "Age  12;  duration,  7" — that  is  7  days. 
"Pain,  no.  Full  activity  recommended. "  There's 
a  recommendation,  "O.K."  after  "hair"  and 
"nails  O.K." 

So  those  were  negative,  our  health  findings  in 
our  medical  room. 

"9/22/53,  new  admission  from  Miami. 

"10/1/53,  kidney  trouble.    From  10  years  of 
age  occasional  attacks.    Been  treated  by  private         2414 
physician.   Last  attack  two  years  ago.   No  history 
of.    Menses,  regular.    Occasional  poor  breakfast. 
Family  history,  negative.    Overweight,  acne. 

The  Court:     By  "acne",  do  you   mean 
"pimples"? 

The  Witness :     Yes,  adolescent  acne. 

A.  (continued)  "Discussed  more  adequate  break- 
fast, over-weight,  in  personal  hygiene  and  diet. 
Her  height,  66,  and  her  weight  175."  I  think  that 
finishes  what  I  have  here. 

The  Court:    Mr.  Sweeny,  are  you  satis-         2415 
fied  that  the  witness — 

Mr.    Sweeny:     I   don't   know   what    the 
other  material  is. 

Q.  What  have  you  got  left?  A.  There  isn't  much 
else.    I  have  summarized  them. 

Mr.  Sweeny :   That 's  all. 
Mr.     Dermody:       Just     one     moment, 
madam. 
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Cross  examination  by  Mr.  Dermody : 

Q.  I  believe  you  testified  that  you  had  some 
contact  with  the  defendant, —    A.  Yes,  sir. 

Q.  — is  that  correct?    A.  Yes,  sir. 

Q.  When  was  the  last  time  you  had  contact 
with  her?  A.  I  believe  it  was  in  January.  I  can't 
tell  you  quite  the  date.  I  admitted  her  to  the 
school.    I  admit  all  girls. 

Q.  After  her  admittance,  did  you  have  any  con- 
tact with  her  whatsoever?  A.  No.  My  grade 
"** '  adviser  saw  her. 

Q.  You  did  not  have  any  contact  with  her  at 
the  time  she  was  referred  to  the  Children's 
Court?  A.  Except  to  call  her  down — I  got  the 
telephone  call  from  the  police  and  I  went  to  try 
to  summon  her — I  went  and  summoned  her  from 
her  room. 

Q.  Where  was  she  staying?  A.  She  was  in  my 
guidance  office  briefly  or  in  the  library  next  door 
until  the  police  and  the,  attendance  officer  took 
her  to  court. 

Q.  Did  you  talk  with  her  at  all  at  that  time? 
2418  A.  No,  I  thought  it  best  not  to.  The  attendance 
record  would  perhaps  give  you  further  detail. 

Mr.  Dermody:     That's  all.    Thank  you. 
Mr.  Sweeny :    No  further  questions. 
The  Court:    Next  witness. 
Mr.  Sweeny:    Theresa  Gresh. 
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Theresa  Gresh,  Defendant — Direct  2419 

THERESA  GRESH,   one   of  the  defendants,   ■ 
residing  at  199  Avenue  B,  New  York,  N.  Y.,  called 
as  a  witness  in  her  own  behalf,  being  first  duly 
sworn,  testified  as  follows  : 

Direct  examination  by  Mr.  Siveeny. 

Q.  Now,  Theresa,  will  you  try  to  keep  your 
voice  up  so  I  can  hear  you  and  the  jury  can  hear 
you.  Now,  you  are  how  old!    A.  Fifteen. 

Q.  And  you  were  born,  I  think — was  that  Janu- 
ary 1st— January  29,  19391    A.  Yes. 

Q.  Do  you  have  any  recollection  of  your  own 
father?    A.  No. 

Q.  During  the  period  of  your  childhood  and 
up  to  date,  did  you  have  a  stepfather?    A.  Yes. 

Q.  What  was  his  name?    A.  Harry  Hestaria. 

The  Stenographer:     How  do  you  spell 
that? 

The  Witness:    I  don't  know. 

Q.  Was   he   known   by   any   other   name?     A. 

Harry  Gresh. 

2421 

Q.  And  where  is  he  now?    A.  I  believe  he's  in 

Florida. 

Q.  Did  he  separate  from  vour  mother?  A. 
Yes. 

Q.  About  when  was  that?  A.  When  we  went 
down  there,  I  guess. 

Q.  Have  you  any  recollection  of  the  approxi- 
mate time  when  that  was  that  you  went  down  to 
Florida?  A.  Between  Easter  Sundav  and  Au- 
gust 1st  of  1953. 

Q.  And  you  have  had  no  occasion  to  see  him 
since?    A.  No. 
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Q.  You  have  no  brothers  or  sisters'?  A.  A 
sister. 

Q.  You  have  a  sister?    A.  Yes. 

Q.  Who  was  the  father  of  that  sister!  A.  I 
don't  know. 

Q.  Your  own  father?    A.  Yes. 

Q.  YTou  lived  in  New  York  with  the  exception 
of  the  time  that  you  spent  in  Florida?    A.  Yes. 

Q.  And  did  you  have  occasion  from  time  to 
time  to  spend  some  periods  of  time  with  your 
aunt  over  in  Jersey?     A.  Yes. 

Q.  The  times  that  you  went  to  Florida  did  you 
reside  with  your  stepfather  down  there?  A.  I 
don't  understand  you. 

Q.  When  you  went  to  Florida,  did  your  step- 
father have  a  household  there  or  a  place  to  live 
and  did  you  live  in  his  household?    A.  Yes. 

Q.  And  did  your  mother  then  live  in  his  house- 
hold, too?    A.  Yes. 

Q.  You  both  ultimately  left  there?    A.  Yes. 

Q.  Did  your  mother  work?    A.  In  Florida? 

Q.  In  Florida?    A.  Yes. 

Q.  And  did  your  mother  work  here?     A.  Yes. 

Q.  And  in  1954,  1953  and  for  a  period  of  time 
before  that  did  she  work?    A.  Yes. 

Q.  What  did  she  work  at?  A.  Her  first  job 
was  at  a  radio  factory. 

Q.  What  were  her  hours  of  work?  A.  Well,  I 
believe  they  were  from  7 :00  o  'clock  in  the  morn- 
ing until  9:00  or  10:00  o'clock  at  night. 

Q.  What  time  did  she  leave  the  house  in  the 
morning?    A.  About  6:30,  quarter  to  7:00. 

Q.  Did  she  prepare  breakfast  for  you?    A.  No. 

Q.  What  time  would  she  get  home,  about?  A. 
Nine  or  10:00  o'clock  at  night. 
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Q.  And  did  she  prepare  supper  for  you!  A. 
No. 

Q.  In  connection  with  the  week-ends  did  your 
mother  have  any  occupation  or  any  job  that  you 
know  of?    A.  No. 

Q.  Was  it  her  custom  to  stay  at  home  over  the 
week-end?    A.  Not  all  the  time. 

Q.  Did  you  get  along  well  with  your  mother? 
A.  Yes. 

Q.  Were  you  obedient?    A.  Yes. 

Q.  Did  you  help  with  the  housekeeping?     A.         2426 
Yes. 

Q.  To  what  extent?  A.  I  don't  understand 
that. 

Q.  Well,  what  did  you  do  around  the  house 
with  respect  to  the  cooking  and  the  cleaning  and 
the  various  tasks  that  go  with  housekeeping?  A. 
I  would  do  most  of  it. 

Q.  Did  you  prepare  your  own  meals?    A.  Yes. 

Q.  Did  your  mother  eat  at  home  when  she  got 
home  at  night?    A.  Yes. 

Q.  Did  you  prepare  that  meal?    A.  Yes. 

Q.  Did  you  ever  have  any  argument  or  fighting         2427 
with  your  mother?     A.  No. 

Q.  Did  your  mother  have  visitors  who  would 
come  to  see  her  in  the  apartment  at  times?  A. 
Yes. 

Q.  Male  visitors?    A.  Yes. 

Q.  Did  you  ever  have  occasion  to  see  any  of 
them  stay  there  over  night? 

Mr.  Dermody :    Your  Honor,  at  this  time 
I'm  going  to  object. 

The  Court:    Objection  sustained. 
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Mr.  Dermody:    I  cannot  see  how  that  is 
material  to  the  issues  involved  here. 
Mr.  Sweeny:    Exception. 

Q.  You  of  course  attended  the  schools,  as  you 
have  heard  the  records  read  here  today?  A. 
Yes. 

Q.  Was  your  health  good  in  general?  A.  Only 
on  occasions. 

Q.  Were  there  any  occasions  that  you  did  have 

2429  interferences  with  your  health?    A.  Yes. 

Q.  What    did    that    consist    of?      A.  Kidney 
trouble  and  migraine  headaches. 
Q.  Anything  else?    A.  Not  that  I  know  of. 
Q.  Well,  did  you  have  any  seizure  of  epilepsy? 

Mr.  Dermody :  Now,  your  Honor,  I  ob- 
ject to  the  leading. 

The  Court:  All  right,  please  don't  lead 
her. 

By  the  Court : 

Q.  Do  you  know  what  "epilepsy"  is?    A.  Yes. 

Q.  Did  you  ever  have  any  seizures  of  epilepsy? 
A.  Yes. 

Q.  Fits?     A.  Yes. 

Q.  Did  you  ever  tell  that  to  the  school  doctors? 
A.  No. 

Q.  The  school  doctors  examined  you  regularly, 
didn't  they?    A.  Yes. 

Q.  You  never  told  any  of  the  doctors  in  school 
that  you  had  any  fits,  did  you?    A.  No. 
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By  Mr.  Sweeny: 

Q.  Did  you  have  any  seizure  at  or  near  March 
the  4th,  1954?  A.  I  hadn't  had  one  for  about  six 
months  before  that  time. 

Q.  And  before  that,  when  did  you  have  any 
seizure?     A.  Before  March? 

Q.  Before  that  six  months?  A.  I  don't  re- 
member. 

Q.  Did  you  have  any  seizures  since  March  the 
4th?    A.  Yes. 

Q.  In  the  house  did  you  have  any  of  your  own 
friends  coming  in  there?    A.  A  few  girl  friends. 

Q.  Did  you  go  out  to  dances?  A.  Only  on  oc- 
casions. 

Q.  Did  you  frequently  leave  the  house  to  go 
to  any  theater  or  place  of  amusement?     A.  Yes. 

Q.  How  often?     A.  The  week-end. 

Q.  Did  you  belone;  to  any  groups  in  connection 
with  the  school?    A.  Yes. 

Q.  What  groups  did  you  belong  to?  A.  Chorus 
and  other  things  that  they  would  need  help. 

Q.  Did  you  attend  any  church?     A.  Yes. 

Q.  What  church  did  yon  attend?     A.  Immacu-         2433 
late  Conception. 

Q.  Now,  I  bring  you  down  to  February,  1954. 
When  did  you  meet  the  defendant  for  the  first 
time?    A.  I  believe  it  was  on  February  the  18th. 

Q.  And  you  met  him  in  connection  with  a  group 
of  girls  and  boys  who  were  together?  A.  I  was 
coming  out  of  my  girl  friend's  house  and  I  saw 
him  with  some  other  friends  I  knew. 

Q.  And  did  you  take  him  to  your  house  on 
February  18th?    A.  No,  he  only  walked  me  home. 
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Q.  When  did  you  see  him  after  that!  A.  The 
next  day. 

Q.  Then  there  came  a  time  when  you  were  in 
Jersey?    A.  The  22nd. 

Q.  When  did  you  see  him  again!  A.  I  saw 
him  every  day. 

Q.  After  the  22nd!  A.  Since  February  the 
18th. 

Q.  Well,  did  you  visit  your  aunt  on  the  19th 
or  the  20th,  or  whatever  day  it  was  in  February? 

2435  A.  I  only  went  down  there  the  22nd  because  it 
was  her  birthday. 

Q.  And  did  you  see  him  on  the  19th!    A.  Yes. 

Q.  When  did  you  see  him  again  after  that!  A. 
The  next  day. 

Q.  Did  there  come  a  time  when  in  your  asso- 
ciation with  him  you  had  sex  relations  with  him! 
A.  We  had  sexual  relationships  every  day  after 
that. 

Q.  How  many  times  in  the  day?     A.  Twice. 

Q.  Ever  had  sex  relations  more  than  twice  in 
a  day!    A.  I  don't  know. 

Q.  And  after  you  met  him,  where  did  you  see 
him  on  the  22nd!  A.  The  night  before  I  told 
him  I  was  going  to  Jersey  and  I  would  be  home 
about  4 :00  o  'clock.  So  the  22nd  I  left  my  mother 
with  my  aunt  and  told  her  I  had  to  meet  Billy, 
and  she  said  "All  right."  So  I  left  her  and  I  got 
home  and  he  came  upstairs. 

Q.  How  long  was  he  in  the  house  then?  A.  By 
the  time  I  got  to  New  York  it  was  about  5:00 
o'clock,  so  he  only — he  stayed  there. 

Q.  On  the  23rd,  did  you  go  to  school,  February 
23rd!     A.  I  think  so. 
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Q.  And  how  about  the  other  days  during  that 
week?    A.  (No  answer.) 

Q.  Do  you  recall  whether  you  attended  school 
during  that  week!    A.  Yes. 

Q.  And  did  you  meet  him  during  that  week? 
A.  Yes. 

Q.  Where  did  you  meet  him?  A.  He  would 
meet  me  in  the  morning  and  walk  me  to  school 
and  then  I  asked  him  if  he  would  be  there  at  3 :30 
and  he  said  yes. 

Q.  Did  he  come  to  your  house  during  that  time  ?         2438 
A.  Yes. 

Q.  And  where  did  you  have  intercourse  with 
him!    A.  At  my  house. 

Q.  Did  he  have  occasion  to  see  your  mother 
during  that  week!     A.  Yes. 

Q.  Where  was  that!    A.  At  my  house. 

Q.  Did  he  eat  any  meals  with  your  mother? 
A.  I  don't  remember. 

Q.  And  did  there  come  a  time  when  you  re- 
mained away  from  school!    A.  Yes. 

Q.  About  when  was  that,  if  you  recall?  A. 
Sometime  in  the  late  part  of  February.  24°9 

Q.  And  when  you  remained  away  from  school, 
did  you  see  the  defendant!    A.  Yes. 

Q.  Where  would  you  see  him?  A.  He  would 
come  to  my  house. 

Q.  Did  he  spend  it  in  your  house?  A.  He'd 
spend  it  with  me. 

Q.  Did  you  eat  there  together?  A.  I  don't  re- 
member. 

Q.  Well,  did  you  have  intercourse  in  your 
house?    A.  Yes. 

Q.  Did  you  go  to  bed  together!    A.  Yes. 

Q.  Sleep  there  during  the  dav?     A.  Yes. 
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Q.  And  did  that  go  on  for  the  period  up  to  the 
end  of  February?    A.  Yes. 

Q.  Did  you  go  to  his  house  at  all?    A.  Yes. 

Q.  How  many  times  do  you  think  in  that  last 
week  of  February  did  you  have  occasion  to  go  to 
his  house?  A.  Well,  I  would  be  at  his  house 
mostly  every  day. 

Q.  Did  you  meet  his  mother?    A.  Yes. 

Q.  Did  you  have  various  conversations  with 
his  mother?    A.  Yes. 

2441  Q-  Did  you  ever  eat  any  meals  there?    A.  Yes. 
Q.  Before  you  met  Billy,  did  you  go  out  with 

boys?    A.  No. 

Q.  Had  you  been  intimate  with  any  boys  be- 
fore that  time?    A.  No. 

Q.  Did  you  discuss  what  was  going  on  with 
your  mother?    A.  I  don't  understand  that, 

Q.  Well,  you  had  met  this  young  man,  you  were 
seeing  him  every  day,  you  were  having  inter- 
course with  him.  Did  you  indicate  to  your  mother 
what  was  going  on?  A.  I  just  told  her  I  was  a 
girl  friend  of  Billy's. 

2442  Q'  ^ac^  ^iere  keen  some  day  in  February,  after 
the  22nd,  when  your  mother  had  come  into  the 
house  while  he  was  there?  A.  He  was  there 
every  night  she  came  in. 

Q.  Well,  did  she,  come  in  at  one  time  and  see 
you  there  with  him  in  what  has  been  called  a 
compromising  position?    A.  No. 

Q.  She  never  caught  you  with  him?    A.  No. 

Q.  In  talking  with  her  about  him,  how  did  you 
describe  him?     A.  I  don't  understand. 

Q.  Well,  did  you  say  you  had  a  bov  friend  ?  A. 
Yes. 
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The    Court :      Did    you    ever    tell    your 
mother  you  wanted  to  marry  Billy"? 
The  Witness :    Yes. 

Q.  After  you  had  been  going  around  with  him 
for  about  a  week  or  so,  did  you  say  something  to 
your  mother  about  wanting  to  marry  him!  A. 
Yes. 

Q.  You  remember  about  when  that  was?  A.  A 
few  days  after  we  were  intimate. 

Q.  Well,  did  your  mother  know  you  were  stay-  9444 

ing  home  from  school?     A.  No. 

Q.  Did  there  come  a  time  when  some  attend- 
ance officer  came  around  there?     A.  Yes. 

Q.  Did  he  see  your  mother,  or  did  she  see  your 
mother?     A.  No. 

Q.  When  you  had  a  conversation  with  your 
mother  about  the  marriage,  what  did  you  say  to 
your  mother  and  what  did  she  say  to  you?  A.  I 
told  my  mother  I  was  in  love  with  Billy. 

Q.  Where  was  this  and  at  about  what  time  of 
day  was  it,  let  us  say?  A.  It  was  at  my  home.  I 
believe  it  was  after  when  Billy  left  the  house. 

Q.  Would  that  be  in  the  evening?    A.  Yes.  2  4o 

Q.  Tell  us  the  conversation  as  best  you  remem- 
ber it.  A.  I  told  her  that  I  was  in  love  with  Billy 
and  that  I  wanted  to  marry  him,  and  that  he  said 
he  was  going  to  go  into  the  Marines  and  I  wanted 
to  marry  him  before  he  left.  My  mother  looked 
at  me  and  she  just  told  me  to  wait  awhile. 

Q.  Well,  at  the  time  that  she  said  this  was  she 
angry?    A.  No. 

Q.  Did  the  conversation  take  very  long?  A. 
No,  I  just  came  out  and  told  her  what  I  wanted 
to  do  and  she  just  answered  by  to  wait  awhile. 
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Q.  After  that  time  did  you  have  any  further 
conversation  with  her  with  respect  to  marrying 
Billy?    A.  No. 

Q.  At  the  time  that  you  had  the  conversation 
with  her,  did  she  say  anything  to  you  about  who 
he  was  or  what  he  was  doing  or  what  was  his 
family,  or  anything  of  that  kind?  A.  I  told  her 
that  I  have  seen  Billy  around  the  streets  for 
about  two  years  and  that  I've  known  him  by  his 
looks,  but  I  never  talked  to  him  up  until  the  date 

2447  we  were  introduced. 

Q.  Did  you  ever  say  anything  to  Billy's  mother 
when  you  went  to  his  house  about  marriage?  A. 
I  don't  remember. 

The  Court :  Did  you  tell  Billy  that  your 
mother  said  to  wait  and  that  you  were  too 
young  to  marry? 

The  Witness:  I  just  told  him  that  she 
told  me,  to  wait  awhile. 

Q.  Well,  did  you  have  any  conversation  then 
with  Billy  about  this  question  of  you  wanting  to 

2448  marry  and  he  wanting  to  marry?    A.  Yes. 

Q.  Tell  us  what  words  passed  between  you  and 
Billy  about  this  subject  of  marriage.  About  when, 
incidentally,  would  it  be  as  to  the  date?  A.  Some- 
time after  we  were  intimate. 

Q.  I  didn't  hear  you,  Theresa. 

The  Court:  The  stenographer  will  re- 
peat. 

(The  record  was  read  by  the  stenogra- 
pher.) 

Q.  Well,  can  you  tell  us  whether  it  was  in  the 
last  week  of  February  or  the  first  few  days  of 
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March,  or  approximately  when?     A.  I  don't  re-, 
member. 

Q.  And  where  was  the  conversation  with  Billy  .' 
A.  At  my  house. 

Q.  Have  you  any  recollection  as  to  the  time  of 
the  day  that  it  was!  A.  Sometime  in  the  after- 
noon. 

Q.  Was  it  shortly  after  you  had  been  intimate 
with  him?    A.  Yes. 

Q.  And  what  words  passed  between  you  two, 
to  the  best  of  your  recollection?     A.  I  told  him         2450 
this  had  to  stop  and  that  we  should  get  married. 

Q.  Did  he  say  anything  to  you  at  that  time 
about  marriage?  A.  He  told  me  he'd  take  care 
of  everything. 

Q.  In  the  words  that  he  was  saying  to  you  did 
he  make  any  mention  of  your  mother?  A.  Not 
that  day. 

Q.  Did  you  have  some  other  conversations  with 
him  about  marriage  later  than  that?    A.  Yes. 

Q.  Can  you  fix  the  time  and  place  of  that  with 
any  accuracy?    A.  It  was  at  his  house. 

Q.  And  when  do  you  think  that  was?  A.  About         2451 
the  1st  of  March. 

Q.  Did  you  say  anything  to  him  about  how  you 
could  get  married?  A.  I  asked  him  why  not  we 
run  away  and  he  told  me  he  couldn't  do  that. 

Q.  Well,  did  you  say  anything  further  in  con- 
nection with  running  away?  What  did  you  say 
about  running  away?  A.  I  said,  " Billy,  why 
not — "  I  asked  him  why  couldn't  we  run  away. 

Q.  And  what  did  he  say  to  that?  A.  That  he 
couldn't. 

Q.  Did  you  say  to  him  what  your  mother  had 
said  to  you?    A.  Yes. 


2453 
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Q.  Had  you  discussed  this  with  your  mother 
after  that  oue  occasion!    A.  I  don't  remember. 

Q.  Well,  did  you  tell  him  that  you  had  just 
discussed  this  with  your  mother  once!    A.  Yes. 

Q.  On  this  second  discussion  in  the  house  of 
his  mother  what  further  did  he  say  and  what  fur- 
ther did  you  say,  to  the  best  that  you  can  re- 
member! A.  He  started  to  laugh  and  then  he 
said,  ' '  Why  not  do  away  with  her ! ' ' 

The  Court :    Will  you  read  that  answer. 
(The   record  was   read  by  the   Stenog- 
rapher.) 

By  the  Court: 

Q.  How  long  before  March  4th  did  Billy  say, 
"Why  not  do  away  with  her"!  A.  About  the  1st 
or  2nd. 

Q.  About  the  1st  of  when!  A.  The  1st  or  2nd 
of  March. 

By  Mr.  Sweeny: 

94^4  Q-  Well,  did  he  say  anything  else  at  that  time 

when  he  used  the  words,  "Do  away  with  her"! 
A.  I  looked  at  him  and  I  told  him  he  was  crazy. 

The  Court:    What  was  that  answer! 
(Answer  of  the  witness  read  by  the  ste- 
nographer.) 

Q.  Was  there  any  further  passage  of  words 
between  you  and  him  after  that!    A.  No. 

Q.  And  did  you  discuss  the  subject  of  marriage 
with  him  and  the  position  of  your  mother  with 
respect  to  that  marriage  after  this  occasion  in 
his  house!    A.  No,  I  figured  that  we  would  both 
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go  to  her  and  try  to  make  her  understand  that  we  • 
were  in  love  and  wanted  to  get  married. 

Q.  Well,  did  you  hear  him  say  anything  about 
killing  your  mother!  A.  There  was  no  need  to 
kill  her. 

Q.  Now,  listen  to  what  I  am  asking  you,  Ther- 
esa :  Did  you  hear  him  say,  in  words  or  substance, 
anything  about  going  to  kill  your  mother  ?  A.  No. 

By  the  Court: 

Q.  Well,  what  did  you  think  he  meant  when         245b 
he  said  to  do  away  with  your  mother?    A.  Well, 
he  said  it  in  a  laughing  way,  so  I — 

Q.  What  did  you  think  those  words  meant? 
A.  I  only  thought  he  was  joking. 

Q.  Joking  to  do  what?    A.  I  don't  know. 

Q.  You  don't  know  what  the  words  "doing 
away  with  your  mother"  meant?  A.  Not  at  that 
time. 

By  Mr.  Sweeny. 

Q.  Well,  at  the  time  you  were  speaking  to  him 
— I'll  withdraw  that.   At  the  time  that  you  were         2457 
speaking  with  him,  was  it  immediately  before  or 
immediately  after  you  had  intercourse  with  him? 
A.  After. 

Q.  Was  this  in  his  bed  room  in  his  mother's 
house?     A.  Yes. 

Q.  Did  he  at  that  time  show  a  serious  frame 
of  mind?    A.  No. 

Q.  Were  you  in  a  serious  frame  of  mind?  A. 
I  don't  understand  that. 

Q.  Were  you  laughing  and  giggling  together 
or  were  you  talking  in  serious  tones?  A.  We 
were  laughing  and  joking. 
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Q.  Well,  after  that  was  anything  said  by  Billy 
about  doing  away  with  your  mother?     A.  No. 

Q.  Now,  Theresa,  you  did  tell  Detective  Fuchs 
something  about  having  a  conversation  with 
Billy  about  him  doing  away  with  your  mother; 
did  you  tell  him  that?  A.  I  told  him  that  the 
only  discussion  that  took  place  between  Billy 
and  I  was  when  we  were  at  his  house  and  he 
told  me,  "Why  not  do  away  with  her?"  but  then 
I  told  him  he  was  crazy. 

^-409  The  Court:    No.  You  are  asked  by  your 

lawyer,  did  you  ever  tell  Sergeant  Fuchs, 
the   policeman,  that  there   had  been   talk 
between  you  and  Billy  about  getting  your 
mother  out  of  the  way? 
The  Witness :    Yes. 

Q.  And  did  you,  in  words  or  substance,  say  to 
Sergeant  Fuchs  what  you  are  telling  this  Court 
and  jury  now?    A.  Yes. 

Q.  Was  anything  said  about  "plan"?  Was 
the  word  "plan"  used  in  that  connection?     A. 

2460        No- 

Q.  Did  Billy   say  anything  about   selecting   a 

day  to  do  away  with  your  mother?     A.  No. 

Q.  Did  Billy  say  anything  to  you  about  select- 
ing a  method  of  doing  away  with  your  mother? 
A.  No. 

By  the  Court: 

Q.  Was  there  any  talk  about  gas,  turning  on 
the  gas?    A.  No. 

Q.  At  any  time?    A.  No. 
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By  Mr.  Sweeny : 

Q.  Theresa,  more  specifically  did  Billy  point 
out  to  you  any  manner  in  which  your  mother 
could  be  done  away  with?    A.  No. 

Q.  Well,  did  you  at  that  time  have  any  fear  on 
the  subject!    A.  Not  at  that  time. 

By  the  Court: 


'2462 


Q.  When  did  you  have  any  fear  on  the  subject? 
A.  On  March  4th. 

Q.  What  time  on  March  4th  did  you  have  fear 
about  Billy  doing  away  with  your  mother? 

Mr.    Sweeny:      May    I    object    to    your 
Honor  exhaustively  questioning  this  girl? 
The  Court:    Objection  overruled. 
Mr.  Sweeny:     Exception,  your  Honor. 

A.  That  night. 

Q.  How  long  before  your  mother  came  home 
that  night?    A.  It  was  after  she  came  home. 

Mr.     Sweeny:      Now,    if    your    Honor 
please,—  2163 

The  Court:    Proceed. 

By  Mr.  Sweeny. 

Q.  By  "that  night",  you  are  now  referring  to 
the  time  you  had  this  conversation  in  Billy's 
house,  is  that  it?    A.  No. 

Q.  Well,  what  conversation  are  you  referring 
to?    A.  On  March  the  4th. 

Q.  Well,  I  am  taking  you  back  to  the  conver- 
sation that  you  had  in  Billy's  room  in  his 
mother's  house;  were  you  fearful  at  that  time? 
A.  No. 
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Q.  Did  you  ever  say  anything  to  his  mother 
about  marriage?    A.  I  don't  remember. 

Q.  Did  you  ever  hear  Billy  say  anything  to 
your  mother  about  marriage?  A.  Not  that  I 
know  of. 

Q.  Now,  we  come  down  to  March  the  4th.  Had 
anything  happened  before  that  time  with  respect 
to  further  questions  about  marriage?  A.  I  don't 
understand  you. 

Q.  Well,  sometime  in  March  you  say  you  were 

2465  over  a*  Billy's  house,  in  his  room,  and  you  had 
this  conversation  in  which  he  mentioned  doing 
away  with  your  mother.  Had  anything  further 
been  said  about  that?    A.  No. 

Q.  When  you  were  questioned  by  Detective 
Fuchs,  did  you  tell  him  anything  about  a  plan? 
A.  I  don't  think  so. 

Q.  Well,  did  you  tell  him  about  this  conversa- 
tion?   A.  Yes. 

Q.  Did  you  use  the  word  "plan"?    A.  No. 

Q.  Did  you  at  any  time  have  a  plan  to  do  away 
with  your  mother?     A.  No. 

°466  Q"  ^^    -T°u    en^er    m*°    any    discussion    with 

Billy  as  to  a  plan  to  do  away  with  your  mother? 
A.  No. 

Q.  Was  there  ever  any  conversation  between 
you  and  him  pointing  to  a  day  when  such  a  deed 
would  be  done?    A.  No. 

Q.  Was  there  any  conversation  between  you 
and  him  as  to  how  it  would  be  done?    A.  No. 

Q.  But  you  say  that  you  did  have  some  fear? 
A.  Yes. 

Q.  What  was  the  reason  for  your  fear?  A. 
The  way  he  looked. 
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Q.  Well,  in  his  dealings  with  you  had  he  ever 
struck  you  up  to  that  time?    A.  No. 

Q.  Had  you  ever  had  any  arguments  with  him  ? 
A.  No. 

Q.  But  you  say  you  were  fearful?    A.  Yes. 

Q.  On  the  4th  of  March,  did  you  go  to  school? 
A.  No. 

Q.  Did  Billy  come  to  the  house?    A.  Yes. 

Q.  The  same  way  that  he  had  been  doing  for 
several  days  before  that?    A.  Yes. 

Q.  And  during  the  day  what  did  you  do,  you         '2468 
two?    A.  We  had  sexual  intercourse  that  day. 

Q.  What  else  did  you —  Did  you  stay  indoors 
or  did  you  go  out  some  places,  if  you  can  recall 
what  you  did  during  the  day?  A.  Billy  and  I 
were  talking. 

Q.  Did  you  talk  about  marriage?    A.  Yes. 

Q.  Well,  was  there  any  talk  about  marriage  on 
that  day  that  you  can  remember  and  tell  us  about? 
A.  He  told  me  he  was  going  to  talk  to  my  mother 
that  night. 

Q.  What  time  ordinarily  did  your  mother  get 
home?    A.  In  the  evening?  2169 

Q.  Yes?    A.  Between  9:00  and  10:00  o'clock. 

Q.  And  during  the  week  or  ten  days  that  you 
had  been  associating  with  Billy,  did  he  usually 
wait  up  for  your  mother?    A.  Yes. 

Q.  And  what  he  was  doing  with  respect  to  re- 
maining there,  was  that  what  had  been  his  custom 
before?    A.  Yes. 

Q.  Did  you  have  something  to  eat  there  that 
night?    A.  Yes. 

Q.  With  him?    A.  Yes. 

Q.  And  was  there  a  time  in  the  evening  when 
you  were  in  bed  together?    A.  Yes. 
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Q.  Did  you  discuss  at  that  time  anything  about 
doing  away  with  your  mother  ?    A.  No. 

Q.  Did  Billy  say  anything  about  your  mother 
at  that  time?    A.  Yes. 

Q.  What  did  he  say?  A.  He  told  me  he  was 
T  going  to  talk  to  her  that  night  and  that  I  should 
f  stay  in  my  bed  room  and  to  keep  the  radio  on  in 
case  there  was  any  loud  talking. 

Q.  Now,  getting  down  to  about  8:00  o'clock  on 
that  evening,  were  you  dressed  at  the  time?    A. 

2471  Yes. 

Q.  How  were  you  dressed?  A.  I  had  some  sort 
of  a  dress  on. 

Q.  And  you  had  shoes  on?    A.  Yes. 

Q.  How  was  he  dressed  at  that  time?  A.  He 
had  blue  dungarees  and  a  white  shirt. 

Q.  And  at  about  8:00  o'clock  was  there  any- 
thing unusual  taking  place  between  you  and  him? 
A.  I  don't  remember. 

Q.  Well,  did  you  feel  at  that  time  that  your 
mother  was  about  to  be  killed?    A.  No. 

Q.  Did  you  have  any  fear  at  that  time  that 
your  mother  was  about  to  be  killed?    A.  No. 

Q.  Did  he  say  at  that  time  anything  about  vio- 
lence to  your  mother?    A.  No. 

Q.  He  said  that  he  was  going  to  talk  with  her 
about  the  marriage?    A.  Yes. 

Q.  When  he  said  that  was  it  in  the  nature  to 
you  of  a  showdown  between  him  and  your 
mother?    A.  I  don't  understand  you. 

Q.  Was  it  your  impression  from  what  he  had 
said  about  talking  to  your  mother  that  he  was 
going  to  get  an  answer  from  her  that  night  one 
way  or  the  other?    A.  Yes. 
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2474 


825 

Theresa  Gresh,  Defendant — Direct  2473 

Q.  Did  he  say  that  he  was  going  to  take  con- 
trol of  the  situation?    A.  He  just  told  me — 

Mr.  Dermody :  Your  Honor,  I  am  going 
to  object  to  the  leading. 

The  Court:    Please  don't  lead. 

Mr.  Dermody:  I  think  it  is  about  time 
we  hear  from  the  witness  instead  of  Mr. 
Sweeny. 

The  Court:  Please  don't  lead  the  wit- 
ness. 

Mr.  Sweeny :  I  am  sorry,  Judge.  I  was 
trying  to  expedite  it  up  to  this  point. 

Q.  Well,  what  exactly  did  he  say,  to  the  best 
of  your  recollection? 

The  Court:  Will  you  tell  us  just  what 
happened  after  your  mother  got  home  on 
the  night  of  March  4th? 

Mr.  Sweeny:  Judge,  may  I  object  to 
that? 

The  Court:  I  withdraw  the  question.  I 
merely  asked  that  in  the  interests  of — 

Mr.  Sweeny:  The  question  that  Your 
Honor  put  will  be  the  same  question  that  I 
will  put  in  a  slightly  different  way. 

The  Court:  All  right,  I  withdraw  the 
question. 

Q.  Now,  there  did  come  a  time  when  your 
mother  came  home  that  night?    A.  Yes. 

Q.  Did  you  hear  her  come  in?    A.  No. 

Q.  Now,  there  did  come  a  time  when  Billy  left 
that  room?    A.  Yes. 

Q.  Did  you  hear  anything  after  that?    A.  Yes. 

Q.  Did  you  leave  the  room?    A.  No. 


2475 
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Q.  Well,  now,  tell  us  to  the  best  of  your  recol- 
lection what  you  heard,  what  you  saw,  what  you 
observed  after  that  time  that  you  heard  this 
noise  outside  of  the  room?  A.  I  heard  some- 
thing going  on  in  the  kitchen.  Then  I  heard 
something  fall.  Billy  came  into  the  room.  Some- 
thing was  in  his  hand. 

The  Court:    I  did  not  hear  that. 

(The  record  was  repeated  by  the  Ste- 
<M77  nographer.) 

^ ' '  The  Court :    What  was  in  his  hand  ? 

The  Witness:    I  don't  know. 

The  Court:    Go  ahead. 

The  Witness:  He  looked  very  strange, 
as  if  I  didn't  ever  know  him  before,  and 
then  I  said,  "Billy,  what  happened?"  Be- 
fore I  got  an  answer  he  ran  out  of  the 
room.  Then  I  heard  him  call  "Terry" 
about  three  or  four  times. 

The  Court:  When  he  called  "Terry" 
you  understood  that  he  was  calling  you? 

The  Witness :    Yes.   I  finally  got  myself 
2478  Up  0ff  the  bed.  I  walked  to  the  door  of  the 

kitchen. 

Q.  Now,  Terry,  will  you  continue  and  tell  us 
what  your  eyes  saw,  what  you  heard,  what  you 
observed,  to  the  best  of  your  recollection?  A. 
The  floor  was  covered  with  blood,  and  Billy  was 
in  the  hallway  with  his  back  to  me. 

The  Court :    Please  read  that  answer. 
(The  record  was  repeated  by  the  Ste- 
nographer.) 

A.   (Continued)   In  the  middle  of  the  floor  was 
the  hammer.    Then  he  said  to  me,  "Terry,  give 


827 

Theresa  Gresh,  Defendant — Direct  2479 

me  the  hammer/ '  and  as  he  said  that  I  saw  a 
foot,  and  I  told  him  "No."  Then  he  said,  "Then 
give  me  something."  I  don't  know  what  hap- 
pened after  that. 

By  the  Court: 

Q.  When  he  said,  "Give  me  something,"  did 
you  then  give  him  a  knife?    A.  No. 

Q.  Do  you  know  where  he  got  the  knife?  A. 
No. 

Q.  Billy  asked  you  to  give  him  the  hammer  and         2480 
you  said  No,  is  that  it?    A.  Yes. 

Q.  Then  he  said,  "Get  me  something,"  didn't 
he?    A.  Yes. 

Q.  And  you  say  you  didn't  give  him  anything? 
A.  No. 

Q.  And  you  never  saw  a  hammer  in  his  hand, 
and  never  saw  a  knife  in  his  hand,  did  you?  A. 
Not  that  I  remember. 

By  Mr.  Sweeny. 

Q.  Theresa,  when  you  saw  this  blood  on  the 
floor  did  you  know  that  it  was  your  mother  that         2481 
was  on  the  floor?    A.  No. 

Q.  Did  you  experience  any  shock? 

Mr.  Dermody:  I  object  to  the  leading, 
Your  Honor. 

The  Court:  You  didn't  know  that  your 
mother  was  on  the  floor,  are  you  telling  us? 

The  Witness:    Yes. 

The  Court:  When  you  say  "Yes,"  do 
I  understand  you  to  say  that  when  you  saw 
the  body  on  the  floor,  and  the  blood,  you 
didn't  know  it  was  your  mother? 

The  Witness :    I  only  saw  a  foot. 
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The  Court:  And  you  didn't  know  it  was 
your  mother? 

The  Witness:    No. 

Q.  What  were  your  feelings  at  that  time?  A. 
I  knew  something  was  going  on. 

Q.  Well,  Theresa,  before  this  time  did  you  hear 
your  mother's  voice?    A.  No. 

Q.  Did  you  hear  screaming  before  that  time? 
A.  I  don't  know  if  it  was  screaming  or  talking.  I 

2483  ^us^  Beard  voices. 

The  Court:  Just  a  moment.  I  didn't 
hear  that. 

(The  record  was  repeated  by  the  Ste- 
nographer.) 

Q.  Do   you  recall   what   was   happening   from 
that  point  forth?    A.  I  don't  understand. 
Q.  Now,  as  you  sit  there,  do  you  recall — 

The  Court :    Remember. 

Q.  — remember    what    you    saw   or   what    you 

2484  heard,  what  you  observed  when  you  went  out 
there  and  saw  that?  A.  All  I  saw  on  the  floor 
was  the  blood  and  the  hammer  and  Billy  in  the 
hall. 

Q.  What  is  the  next  recollection  or  remem- 
brance that  you  have?    A.  I  was  in  my  room. 

Mr.  Sweeny:  Judge,  may  we  have  a 
brief  recess? 

The  Court :  Do  you  want  a  recess  for 
the  witness? 

Mr.  Sweeny:    Yes. 

The  Court:  Let  her  take  a  recess  and 
we  will  wait.  . 
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Mr.  Sweeny :  I  think  perhaps  she  should 
have  one. 

(The  witness  leaves  the  witness  chair 
briefly  and  then  returns.) 

The  Court :  Eepeat  the  last  two  ques- 
tions and  answers. 

(The  record  was  repeated  by  the  Ste- 
nographer.) 

Mr.  Sweeny:  May  I  inquire,  Your 
Honor? 

The  Court:    Proceed.  2486 

Q.  Theresa,  from  the  time  that  you  left  your 
room  and  you  saw  this  blood  and  you  saw  Billy 
outside,  and  you  got  back  to  your  room,  have  you 
any  idea  how  long  that  took?  A.  Not  even  a 
minute. 

Q.  When  you  were  outside  did  you  look  at  the 
table  out  there!    A.  I  don't  know. 

Q.  Did  you  hand  anything  to  Billy  there?  A. 
No. 

Q.  Well,  after  you  got  }7our  first  look  at  this 
blood  on  the  floor  did  you  see  the  person  who 
was  on  the  floor?    A.  All  I  saw  was  a  foot. 

Q.  Well,  now,  you  saw  Billy  too,  didn't  you? 
A.  Yes. 

Q.  At  that  time  did  it  enter  into  your  mind 
who  was  on  the  floor?  A.  I  thought  it  was  my 
mother. 

Q.  What  did  you  do  after  that?  A.  I  got 
scared. 

Q.  What  did  you  do?    A.  I  can't  remember. 

Q.  Well,  after  you  were  in  your  room  again, 
what  took  place  next?  A.  I  was  sitting  on  my 
bed  when  Billy  walked  in. 


2487 


830 
2488  Theresa  Gresh,  Defendant — Direct 

By  the  Court : 

Q.  What,  if  anything,  did  he  say  when  he 
walked  into  the  bed  room?  A.  He  told  me  to 
oome  and  help  him. 

Q.  To  come  and  help  him?    A.  Yes. 

Q.  Did  you  go  and  help  him?    A.  No. 

Q.  What  else  did  he  say?  A.  Then  he  turned 
around  and  went  out  again.  In  about  five  min- 
utes later  he  came  back  in  and  he  told  me  to  go 

and  help  him  wipe  the  blood  up. 
2489 

By  Mr.  Sweeny: 

Q.  And  did  you  go  outside  again?    A.  Yes. 

Q.  Outside  of  your  room?     A.  Yes. 

Q.  Will  you  tell  us  what  you  saw  and  heard 
and  what  you  did  then ;  the  best  that  you  can 
recall,  Theresa.    A.  Well,  I  was  wiping  blood  up. 

By  the  Court : 

Q.  You  were  wiping  up  the  blood  on  the  floor? 
A.  Yes. 

94Q0  Q'  ^c^  ^ty  ^erP  yor>  wipe  up  the  blood  from 

Z  the  floor?    A.  Yes. 

Q.  And  then  what  did  you  do?  What  was 
done  with  Mother's  body?     A.  I  didn't  see  it. 

Q.  Did  you  see  Mother's  body  at  the  time  the 
blood  was  being  wiped  up  by  you  and  Billv?  A. 
No. 

Q.  You  didn't  see  her  body  at  all?    A.  No. 

By  Mr.  Sweeny: 

Q.  Tell  us  now  in  your  own  words  from  your 
own  recollection  what  happened  after  that.  A. 
I  wanted  to  say  something,  but  I  couldn't. 
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By  the  Court: 

Q.  Did  Billy  go  back  to  bed  with  you  after 
that?    A.  Yes. 

Q.  And  you  both  went  to  sleep  after  that?  A. 
He  fell  asleep. 

Q.  After  wiping  up  the  blood  did  Billy  go  back 
to  bed?    A.  Yes. 

Q.  What  is  the  answer?    A.  Yes. 

Q.  Did  Billy  say  anything  to  you  when  he  got 
back  into  the  bod  room,  as  to  what  he  had  done? 
A.  He  told  me  not  to  worry  about  anything,  and 
everything  was  all  right. 

Q.  Did  you  say  anything  to  him?  A.  I  wanted 
to  but  I — 

Q.  Did  you  say  anything  to  him?     A.  No. 

Q.  You  didn't  say  a  word  to  him  about  it?  A. 
No. 


Mr.  Sweeny :  If  Your  Honor  please,  may 
I  have  an  exception  to  Your  Honor's  ques- 
tioning of  the  witness  without  renewing  it 
each  time? 

The  Court:    Yes.    Proceed. 

By  Mr.  Sweeny: 

Q.  Now,  did  you  have  a  conversation  with  Billy 
about  this  the  next  day?     A.  Yes. 

Q.  And  where  was  this?    A.  I  don't  remember. 

Q.  Well,  what  did  he  say  to  you  and  what  did 
you  say  to  him?  A.  He  told  me  that  if  I'd  say 
anything  the  same  thing  would  happen. 

Q.  Now,  at  that  time,  Theresa,  you  knew  your 
mother  was  dead?     A.  Yes. 

Q.  At  that  time  did  you  know  where  the  body 
was?    A.  No. 
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Q.  Did  he  have  any  conversation  with  you  the 
next  day  or  the  next  few  days  after  that  concern- 
ing the  body?  A.  He  told  me  not  to  worry  about 
anything,  the  body  was  no  place — 

The  Court:    Please  repeat  that. 
(The  record  was  repeated  by  the  Stenog- 
rapher.) 

A.  (Continued) — in  the  house. 

The  Court :    Did  you  ask  him  where  he 

2495  had  taken  the  body? 

The  Witness :    Yes. 
The   Court:    What  did  he   say? 
The    Witness:     It    was    none     of    my 
business. 

Q.  And  before  that  conversation  had  you  been 
out  of  the  house  alone?    A.  No. 

Q.  Had  he  been  in  the  house  alone?     A.  Yes. 

Q.  Well,  where  were  you  when  he  was  in  the 
house  alone?  A.  We  went  downstairs  the  next 
day  or  the  day  after;  I  don't  remember.  He 
wanted  to  get  some  plaster  for  something.  He 
didn't  tell  me  what  it  was  for.  We  went  to  a 
hardware  store  where  I  had  been  paying  a  bill 
for  my  mother.  He  went  inside  and  he  bought 
plaster.  We  went  back  to  the  apartment  and 
I  stayed  downstairs,  and  he  was  up  there  about 
fifteen  minutes. 

Q.  Well,  after  that  time  did  you  have  any  fur- 
ther conversation  with  him  about  telling  what 
had  happened?     A.  Yes. 

Q.  What  was  that  conversation?  A.  He  pointed 
out  to  me,  he  said,  "Terry,  if  you  say  anything 
you  are  involved  with  this  too.     If  you  say  any- 
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thing  and  if  I  go  to  the  chair,  you  come  with  ' 
me." 

Q.  And  did  you  say  anything  to  anybody  about 
what  had  happened?     A.  No. 

Q.  Now,  you  didn't  go  to  school  on  March  5th, 
did  you?     A.  No. 

Q.  Do  you  remember  where  you  slept  on  the 
night  of  March  5th  and  March  6th?  A.  I  believe 
at  his  house. 

Q.  You  went  over  to  his  house  with  Billy?  A. 
Yes.  2498 

Q.  Did  you  eat  over  there?    A.  Yes. 

Q.  And  were  you  in  his  company  in  other  places 
on  these  days?    A.  Yes. 

Q.  Were  you  with  him  in  other  places  around 
the  neighborhood  outside  of  the  house?    A.  Yes. 

Q.  Did  you  have  sex  relations  with  him  on 
these  days?    A.  Yes. 

Q.  Where  was  it?    A.  At  his  house. 

Q.  Did  you  go  back  to  199  at  all  on  the  5th  and 
6th,  if  you  remember?    A.  Not  that  I  remember. 

Q.  Did  you  go  back  there  on  the  7th?    A.  Yes. 

Q.  Now,  you  heard  testimony  here  with  refer- 
ence to  you  wearing  a  ring  and  Billy  saying  that 
you  were  married,  to  a  group  of  young  people. 
Did  that  happen?     A.  Yes. 

Q.  When  did  you  get  the  ring?  A.  My  mother 
kept  her  jewelry  in  my  box  and  it  was  there,  and 
I  picked  it  up. 

The  Court:  Was  that  after  March  4th? 

The  Witness:   Yes. 

The  Court:  How  long  after  March  4th 
did  you  put  that  ring  on  and  say  that  you 
were  married  to  Billy? 

The  Witness:    I  don't  remember. 
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The   Court :    But  you   are   sure   it  was 
after  the  4th  of  March? 
The  Witness :    Yes. 

Q.  Well,  did  he  on  that  day  or  about  that  time 
tell  you  anything  about  going  back  to  199?  A. 
He  told  me  I  have  to  go  back  with  him  Monday 
night. 

Q.  Do  you  remember  what  date  that  was?  Was 
the  8th,  the  7th?    A.  I  can't  recall. 
*>501  Q'  What  did  he  say  about  the  apartment  with 

respect  to  the  body?  A.  I  told  him  I  didn't  want 
to  go  back  and  he  told  me  there  was  nothing  to 
be  afraid  of,  the  body  was  not  there. 

Q.  And  did  he  have  any  further  conversation 
with  you  then  as  to  where  the  body  was?  A.  I 
asked  him  again  where  it  was. 

Q.  And  what  did  he  say  then?  A.  He  told  me 
it  was  none  of  my  business. 

Q.  Was  there  any  conversation  at  that  time 
about  talking  about  it?     A.  No. 

Q.  How  many  nights,  then,  did  you  spend  at 
199?    A.  I  don't  remember. 

Q.  But  there  did  come  a  time  when  you  went 
back  to  Billy's  house  to  stay?    A.  Yes. 

Q.  Have  you  any  recollection  about  how  long 
that  was?    A.  No. 

Q.  Do  you  recall  whether  you  were  sleeping 
there  at  the  time  that  he  left  to  go  south?  A. 
Yes. 

Q.  And  that  would  be  about  a  week  later?  A. 
Yes. 

Q.  And  during  that  time  did  you  have  sex  re- 
lations with  him  every  day?     A.  Yes. 

Q.  Did  you  and  he  at  any  time  during  that 
week  go  back  to  199?     A.  Yes. 
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Q.  And  did  you  have  intimate  relations  there?' 
A.  Yes. 

Q.  And  also  at  his  house?    A.  Yes. 

Q.  Well,  then,  he  went  away  for  a  period  of 
time;  is  that  right?     A.  Yes. 

The  Court :  I  think  this  is  a  good  point 
to  take  a  recess  for  lunch.  You  are  ad- 
monished, and  it  is  your  duty,  not  to  con- 
verse among  yourselves  on  any  subject 
connected  with  the  trial,  not  to  permit  any- 
one to  talk  to  you  about  the  case  and  not 
to  remain  in  the  presence  of  anyone  dis- 
cussing any  part  of  the  case. 

You  are  further  admonished  not  to  form 
or  express  any  opinion  as  to  the  guilt  or 
innocence  of  either  of  the  defendants  until 
the  case  is  submitted  to  you. 

Please  be  on  hand  at  2:15. 
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Afteknoon  Session — 2 :15  P.  M. 
Appearances:   The  same.  2505 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please  an- 
swer as  their  names  are  called. 

(The  jurors  were  called  and  all  answered 
present.) 

THERESA   GRESH  resumed  the   stand   and 
testified  further  as  follows : 

Mr.  Dermody:  Your  Honor,  before  we 
proceed  with  the  examination  of  this  wit- 
ness, will  Your  Honor  instruct  the  jury 
as  to  its  effect? 
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The  Court :  Members  of  the  jury,  you 
will  note  that  when  the  co-defendant  Byers 
was  on  the  stand  and  testified,  I  told  you 
that  you  could  consider  his  testimony  as 
it  was  given  from  the  witness  stand  in 
deciding  the  guilt  or  innocence  of  either  or 
both  of  the  defendants.  Is  that  clear  to 
you? 

The  Foreman :  Yes. 

The  Court.    I  now  give  you  similar  in- 

2507  structions  concerning  the  testimony  of  this 
defendant.  She  now  is  a  witness  the  same 
as  any  other  witness,  and  you  may  con- 
sider what  testimony  she  gives  on  this 
witness  stand  in  deciding  not  alone  her 
guilt  or  innocence  but  also  the  guilt  or 
innocence  of  the  co-defendant,  William 
Byers. 

Read  the  last  few  questions  and  an- 
swers. 

(The  record  was  then  repeated  by  the 
•Stenographer.) 

2508  Direct  examination  by  Mr.  Sweeny  continued: 

Q.  Did  yon  have  a  conversation  with  him  be- 
fore he  went  away  to  the  south  with  reference 
to  talking  about  this  subject?    A.  Yes. 

Q.  What  was  the  conversation?  A.  He  told  me 
I  had  no  reason  going  back  to  the  apartment  and 
that  somebody  was  watching  me,  and  if  I  got 
out  of  line  something  would  happen. 

The  Court:  Will  you  repeat  that  an- 
swer? 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 
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Q.  Did  you  after  that  go  back  to  the  apartment, 
after  the  14th?    A.  Yes. 

Q.  And  how  many  nights  did  you  spend  there! 
A.  I  didn  't  spend  no  nights  there. 

Q.  You  remember  a  young  man  by  the  name 
of  Richie  testifying  here?     A.  Yes. 

Q.  Did  you  see  Richie  at  your  apartment?  A. 
Yes,  before  Billy  left. 

Q.  And  did  you  give  him  a  package  or  a  carton 
to  take  away?    A.  Yes. 

Q.  Did  you  know  what  was  in  that  then?     A.         2510 
I  believed  it  was  garbage. 

By  the  Court: 

Q.  You  thought  it  was  garbage?    A.  Yes. 

Q.  Did  you  know  that  your  mother's  shoes 
were  in  there?    A.  No. 

Q.  Did  you  know  that  there  were  rags  in  there 
that  had  been  used  to  wipe  up  the  blood?  A. 
No. 

Q.  You  asked  Richie  to  take  down  a  package 
of  garbage?    A.  Yes. 

Mr.  Sweeny:   May  I  have  my  exception?         2511 
The  Court:    All  right. 
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By  Mr.  Sweeny: 

Q.  Now,  there  did  come  a  time  when  you  went 
down  to  your  aunt's  in  Jersey?     A.  Yes. 

Q.  Before  that  where  had  you  been  sleeping, 
before  the  21st?     A.  At  Billy's  house. 

Q.  Had  you  slept  anv  night  since  the  14th  in 
199?     A.  No. 

Q.  And  on  the  22nd  did  you  have  occasion  to 
see  Billv  again?     A.  Yes. 
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Q.  Where  was  that?  A.  He  met  me  after  school. 

Q.  Had  you  been  going  to  school  during  that 
week  at  all?  A.  His  mother  sent  me  back  to 
school  so  I  went  back. 

Q.  What  conversation  did  you  have  with  him 
when  you  met  him  after  school?  A.  He  told  me 
he  didn't  like  the  idea  of  my  going  out  with 
Richie,  and  I  answered  him  that  I  was  not  going 
out  with  him. 

Q.  Well,  did  you  have  any  argument  on  that 

2513  occasion?    A.  Yes. 

Q.  Did  you  observe  whether  he  was  angry  or 
not?     A.  He  was  very  angry. 

Q.  Well,  can  you  tell  us  any  further  words 
that  he  spoke  to  you  at  that  time,  if  you  recall? 
A.  He  brought  up  that  his  mother  said  I  was 
going  out  with  other  fellows  and  I  said  I  wasn't. 

Q.  Well,  did  he  say,  in  words  or  substance,  that 
he  was  through  with  you?    A.  Not  then. 

Q.  Well,  did  you  have  any  further  conversa- 
tion along  those  lines  that  same  day?    A.  Yes. 

Q.  And  where  was  that  conversation?  A.  At 
the  apartment. 

Q.  Can  you  tell  us  what  words  he  spoke  to  you 
and  what  you  said  to  him?  What  time  of  the 
day  was  it,  may  I  ask?    A.  It  was  after  school. 

Q.  Will  you  tell  us  that  conversation?  A.  We 
were  walking  home.  He  told  me  to  come  back 
to  the  apartment  with  him.  I  went  back  with 
him,  and  we  reached  the  hallway.  He  put  the 
key  in  the  door,  and  as  he  opened  the  door  this 
terrific  odor  hit  me  in  the  face.  We  walked  into 
the  apartment,  and  I  stood  in  the  kitchen,  and 
the  place  looked  like  if  it  was  just  ransacked. 
Something  told  me  to  go  over  to  the  bath  tub. 
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As  I  walked  over  Billy  grabbed  hold  of  my  arm. 
and  dragged  me  into  the  living  room.  He  was 
very  angry  with  me,  and  then  we  started  dis- 
cussing about  Richie  again,  and  I  told  him  I  had 
nothing  to  do  with  Richie,  and  Richie  didn't  mean 
anything  to  me  but  a  personal  friend. 

Q.  Well,  did  he  utter  any  words  concerning  the 
bath  tub?  A.  I  then  asked  him  what  was  the 
smell.  He  told  me  that  there  was  still  something 
in  the  tub.  He  told  me  that  there  were  still  some 
bloody  rags  in  the  tub  and  there  was  a  little  blood  2516 
in  there,  and  that  was  why  the  odor  was  in  the 
house. 

Q.  Well,  did  he  remain  there  in  the  apartment 
with  you?    A.  Yes. 

Q.  When  did  he  leave  you?  A.  We  left  to- 
gether. 

Q.  At  about  what  time?    A.  About  seven. 

Q.  And  did  he  say  anything  to  you  further 
concerning  talking  about  this  matter?     A.  Yes. 

Q.  What  did  he  say  to  you  and  what  did  you 
say  to  him?    A.  He  threatened  me  again. 

Q.  Well,  what  did  he  say?  A.  He  told  me  to 
say  my  last  prayers,  and  then  I  started  to  cry 
and  I  told  him  he  wasn't  killing  one,  he  was 
killing  two,  and  then  he  stopped. 

Q.  And  did  you  say  anything  further  concern- 
ing killing  two  instead  of  one?  A.  He  asked  me 
what  I  meant,  and  I  told  him  I  thought  I  was 
pregnant. 

Q.  How  long  did  he  continue  to  stay  with  you 
after  that?    A.  Not  very  long. 

Q.  Well,  did  there  come  a  time  when  there  was 
a  talk  about  some  girl  by  the  name  of  Pat?  A. 
I  knew  he  was  seeing  Pat  because  his  mother  told 
me. 
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Q.  Did  you  say  anything  about  it?  A.  I  told 
him  I  didn't  like  the  idea. 

Q.  Did  he  tell  you  then,  in  words  or  substance, 
that  he  was  through  with  you?  A.  He  just  said 
he  didn't  know  what  to  do. 

Q.  Well,  what  time  on  that  day  did  you  see 
him  for  the  last  time?    A.  About  seven  o'clock. 

Q.  Outside  of  seeing  him  either  in  the  court 
or  in  the  District  Attorney's  office,  did  you  ever 
see  him  after  that?    A.  When  he  was  at  Bellevue. 

2519  Q*  -^^  y°u  nave  any  conversation  with  him 
then?    A.  No. 

Q.  You  just  saw  him?    A.  Yes. 

Q.  And  where  was  he  then?  A.  Downstairs  in 
church. 

Q.  Now,  the  22nd  where  did  you  stay  then?  A. 
At  my  aunt's  house. 

Q.  And  the  23rd?    A.  At  Billy's  house. 

Q.  Now,  after  the  fourth  of  March  did  you 
ever  go  to  the  apartment  in  the  company  of  other 
young  people?    A.  Yes. 

Q.  What  day  was  that,  about?  A.  Before 
9r20         BiHy  went  down  south. 

Q.  Well,  have  you  any  recollection  of  the  time 
of  the  day?  A.  Not  the  day,  but  it  was  some 
time  in  the  evening. 

Q.  Was  it  towards  the  end  of  that  week  or  was 
it  at  the  beginning  of  it?  A.  It  was  some  time 
in  that  week.  I  don't  know  when. 

By  the  Court : 

Q.  How  long  was  it  after  Billy  went  down  to 
camp   did  you   have    some   friends   up   in   your 
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mother's   apartment?     A.  I   didn't   go   back.    I 
didn't  have  the  key. 

Q.  After  Billy  went  to  camp  were  you  ever 
back  in  the  apartment?    A.  No. 

By  Mr.  Sweeny: 

Q.  And  after  Billy  went  to  camp  did  you  ever 
have  any  party  of  any  kind  with  any  young 
people?    A.  No. 

Q.  And  when  you  were  about  to  tell  us  con- 
cerning another  occasion,  that  was  before  he  left  ?         2522 
A.  Yes. 

Q.  Somewheres  around  maybe  March  13th?  A. 
About  that  time. 

Q.  Was  that  about  the  time  you  saw  Richie? 
A.  Yes. 

By  the  Court: 

Q.  Were  there  any  parties  in  the  apartment 
after  March  4th,  at  which  you  were  present?  A. 
Not  that  I  know  of. 

Q.  Were  there  other  boys  and  girls  there,  with 
some  of  the  boys  drinking  beer  and  some  of  the         252 
girls  drinking  soda,  at  any  time  after  the  4th  of 
March?     A.  Yes. 

Q.  At  which  you  were  present?  Were  you 
anions-  them?    A.  Yes. 


i& 


By  Mr.  Sweeny : 

Q.  And  on  how  many  occasions  was  that?  A. 
I  can't  remember. 

Q.  Well,  it  was  at  least  once?  A.  About  once 
or  twice. 


<> 
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Q.  And  then  there  came  a  time  when  you  gave 
the  key  to  Richie?    A.  Yes. 

Q.  And  thereafter  you  don't  know  what  went 
on  in  the  apartment  with  respect  to  young  peo- 
ple?   A.  No. 

Q.  Now,  the  word  "party"  has  been  used  here. 
What  time  did  the  young  people  leave  your  apart- 
ment?   A.  About  9:30. 

Q.  About  what  time  did  they  get  there?     A. 
About  7 :00,  7 :30. 
2325  Q-  Did  you  have  any  beer?    A.  No. 

Q.  Did  you  see  any  quantity  of  beer  there? 
A.  Yes. 

By  the  Court: 

Q.  The  boys  were  drinking  beer?     A.  Yes. 

Q.  And  the  girls  were  drinking  soda,  and  you 
were  drinking  soda?    A.  Yes. 

Q.  While  the  boys  were  drinking  beer?  A. 
That's  right. 

Q.  Were  there  any  petting  parties  there?  A. 
Yes. 


2526 


By  Mr.  Sweeny: 

Q.  Well,  now,  when  you  came  back  from  your 
aunt's,  where  did  you  go?    A.  To  Billy's  house. 

Q.  And  there  come  a  time  when  you  were  taken 
to  the  Children's  Court?    A.  Yes. 

Q.  What  day  was  that,  do  you  remember?  A. 
The  24th. 

Q.  And  what  happened  there?  A.  I  stayed 
there  one  day  and  I  went  back  to  school  the  next 
day,  and  that  when  they  took  me  to  Children's 
Court. 
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Q.  And  did  you  sleep  in  the  Shelter,  or  what- 
ever the  title  of  the  Children's  Court  quarters 
was?    A.  Yes. 

Q.  Where  was  that?    A.  104th  Street,  I  believe. 

Q.  And  where  did  you  go  after  that?  A.  In- 
frasions,  House  of  the  Shepherds  in  Brooklyn. 

Q.  Did  you  go  to  school  those  days?    A.  No. 

Q.  Did  you  return  to  the  Shelter  at  night?  A. 
When  I  left  the  Shelter  I  was  sent  to  the  Infra- 
sions  and  I  stayed  there. 

Q.  You  recall  the  26th,  then,  of  March?     A.         2528 
Yes. 

Q.  Did  anything  happen  that  afternoon  with 
reference  to  a  detective  by  the  name  of  Fuchs? 
A.  He  was  at  Children's  Court. 

Q.  What  happened  there?  A.  Detective  Fuchs 
and  Detective  Leonard  was  there,  and  the  Judge 
from  the  Children's  Court  was  there,  and  they 
had  a  priest  there. 

Q.  Did  the  Judge  say  something,  without  tell- 
ing us  what  he  said?    A.  Yes. 

Q.  Did  the  priest  say  something?     A.  Yes. 

Q.  And  after  that  did  the  detective  leave?    A.         2529 
Yes. 

Q.  Where  did  you  go  then?  A.  Back  to  the 
Infrasions. 

Q.  I  can't  hear  you?  A.  Back  to  the  Infra- 
sions. 

Q.  Where  is  that? 

Mr.  Dermody :  Pardon  me,  Your  Honor. 
I  don't  understand  that  word.  Back  to 
what? 

The  Witness :  The  Infrasions,  the  House 
of  the  Shepherd. 
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Q.  Where  is  that,  Theresa?     A.  In  Brooklyn. 

Q.  Did  anybody  go  with  you  from  the  Chil- 
dren's Court  over  there?  A.  Two  men  and  a 
police  woman. 

Q.  Now,  the  following  morning  did  you  have 
occasion  to  see  Sergeant  Fuchs?    A.  Yes. 

Q.  And  where  was  that?  A.  At  a  police  sta- 
tion. 

Q.  Before  you  saw  him  at  a  police  station  did 
you  see  any  other  officers?    A.  Yes. 

2531  Q-  Where  was  that?     A.  When  they  came  to 
take  me  to  the  police  station. 

Q.  Do  you  know  who  those  officers  were?  A. 
I  think  it  was  detective  Leonard. 

Q.  Did  he  have  any  conversation  with  you  at 
the  home?  A.  He  just  told  me  that  he  wanted 
me  to  go  down  and  see  the  police  station  for  a 
few  questions. 

Q.  Did  you  say  you  wanted  to  go?  A.  I  don't 
remember. 

Q.  Did  you  tell  him  you  wanted  to  talk  about 
this?    A.  No. 

2532  Q-  -^d  you  want  to  talk  about  it?    A.  No. 

Q.  Did  he  say  anything  to  you  about  that  you 
could  make  a  telephone  call  free  of  charge? 

Mr.  Dermody :    I  object  to  the  leading  at 
this  point. 

The  Court :    Objection  sustained. 

Q.  When  he  first  spoke  to  you  did  he  say  any- 
thing to  you  about  what  you  could  do? 

Mr.  Dermody:     Objection,  Your  Honor. 
It  is  leading. 
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The  Court:  Will  you  please  tell  us 
what,  if  anything,  you  remember  the  officer 
said  to  you? 

The  Witness:  He  just  said  he  wanted 
to  question  me  about  the  death  of  my 
mother. 

Q.  Was  there  anybody  else  there  besides  you? 
A.  Other  detectives. 

Q.  Was  there  any  representative  of  the  Chil- 
dren's Society  there?    A.  No.  25°4 

The   Court :     Was   that  the   time   when 
your  aunt,  Mrs.  Fetko,  was  there? 
The  Witness :    Yes. 

Q.  Was  she  at  the  Children's  Society?    A.  No. 

Q.  Was  she  at  the  home  in  Brooklyn?    A.  No. 

Q.  Are  you  not  referring  now  to  the  home  in 
Brooklyn?     A.  At  the  police  station. 

Q.  I  am  talking  about  where  Detective  Leonard 
first  met  you ;  can  you  tell  the  jury  where  that 
was?    A.  He  first  met  me  at  Children's  Court. 

Q.  How  did  you  get  to  the  Children's  Court?         2535 
A.  The    truant    officer    brought    me    there    from 
school. 

Q.  Where  for  the  first  time  on  the  27th,  which 
I  am  referring  to  now,  did  you  see  Detective 
Leonard?    A.  He  came  for  me  in  a  court. 

Q.  Where  did  he  come  to  in  the  court?  A.  He 
came  to  the  House  of  the  Shepherds. 

Q.  And  where  is  that  ?     A.  In  Brooklyn. 

Q.  And  did  he  have  a  conversation  with  you  in 
the  House  of  the  Shepherd,  as  you  call  it?  A. 
Yes. 
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Q.  In  Brooklyn?    A.  Yes. 

Q.  And  is  that  the  conversation  that  you  have 
been  referring  to?    A.  Yes. 

Q.  Was  there  any  representative  of  the  insti- 
tution there  when  he  spoke  to  you?    A.  Yes. 

Q.  And  then  it  was  that  he  took  you  to  the 
police  station?    A.  Yes. 

Q.  Now,  what  time  did  you  get  to  the  police 
station?    A.  Between  9:00  and  10:00  o'clock. 

Q.  Did  you  have  your  breakfast  in  the  home? 

2537  A.  Yes. 

Q.  And  about  what  time  did  you  get  to  the 
police  station?    A.  Between  9:00  and  10:00. 

Q.  Do  you  recall  where  in  the  police  station 
you  were  taken?    A.  In  some  office. 

Q.  Was  it  a  large  room  or  a  small  room?  Can 
you  describe  the  room?    A.  A  medium  size  room. 

Q.  How  many  people  were  in  the  room?  A. 
A  lot. 

Q.  Well,  can  you  tell  us  what  you  mean  by  a 
lot?    A.  About  ten  men. 

Q.  And  was  there  any  policewoman  with  you? 
A.  Yes. 

Q.  Where  did  they  place  you?  A.  In  that 
office. 

Q.  Well,  with  respect  to  sitting  or  standing, 
where  did  they  place  you?    A.  Next  to  the  desk. 

Q.  And  did  somebody  commence  to  ask  you 
questions?    A.  Yes. 

Q.  Did  you  say  you  wanted  to  talk?  A.  I  don't 
remember. 

Q.  Did  you  say  you  didn't  want  to  talk?  A. 
Yes. 

The  Court:     You  remember  saying  you 
didn't  want  to  talk,  but  you  don't  remem- 
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ber  whether  you  said  you  wanted  to  talk; 
is  that  it? 

The  Witness:    That's  right. 

Q.  What  is  the  state  of  your  recollection  on 
what  you  said?  A.  They  kept  asking  me  ques- 
tions about  my  mother,  and  I  told  them  I  didn't 
know. 

Q.  And  that  was  not  the  truth?  A.  No,  it 
wasn't. 

Q.  You  were  not  under  oath  at  that  time?  2540 

Mr.  Dermody:     Objection,  Your  Honor. 
The  Court:    Objection  sustained. 

Q.  Well,  had  you  been  asked  by  anybody  to 
swear  to  the  truth  in  what  you  were  saying? 

Mr.  Dermody:     Objection,  Your  Honor. 
The  Court:    Objection  sustained. 
Mr.  Sweeny:    Exception,  if  Your  Honor 
please. 

Q.  How  was  the  question  put  to  you?    A.  They 
just  kept  asking  if  I  knew  where  my  mother  was,         2541 
what  happened  to  her,  and  did  I  see  her,  and 
other  questions. 

The  Court :    And  what  did  you  say? 
The   Witness:     I   didn't   know   nothing 
about  it. 

Q.  Was  it  the  same  man  who  asked  the  ques- 
tions?   A.  No. 

Q.  And  did  the  questioning  continue?    A.  Yes. 

Q.  For  about  how  long?  A.  Until  Detective 
Fuchs  came  in  and  asked  me  I  wanted  to  help 
them  to  find  out  what  happened  to  my  mother. 
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The  Court:  And  what  did  you  say  in 
answer  to  that? 

The  Witness:    Yes. 

Q.  And  what  time,  about,  was  that? 

The  Court:  And  then  what  did  he  say 
after  you  said  you  would? 

Mr.  Sweeny :  If  Your  Honor  please,  may 
I  object  to  Your  Honor's  interfering  with 
my  questions? 

2543  The  Court:    Objection  overruled. 

Mr.  Sweeny:  May  I  have  a  continuing 
exception,  if  Your  Honor  please,  to  your 
protracted  examination  of  this  witness  ? 

The  Court:  All  right.  Will  you  please 
answer  my  question?  After  you  told  the 
policemen  that  you  would  help  them  try 
and  find  out  what  happened  to  your  mother, 
what  did  the  officer  say? 

The  Witness:  He  asked  me  if  I  would 
try  to  point  out  a  few  places  where  my 
mother  used  to  stay,  and  then  we  went  out 

2544  into  the  car. 

Q.  Now,  about  what  time  was  this,  Theresa? 
A.  About  12:00,  1:00  o'clock. 

Q.  And  how  long  were  you  out  with  the  detec- 
tive in  the  automobile?    A.  I  can't  remember. 

Q.  Is  there  anything  at  all  that  would  refresh 
your  recollection  on  that?    A.  I  don't  think  so. 

Q.  Were  you  out  until  you  came  back  and  met 
your  aunt?    A.  Yes. 

Q.  So  that  when  you  got  back  to  the  station 
house  did  you  meet  your  aunt?    A.  Yes. 
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Q.  Well,  now,  while  these  officers  were  asking 
you  questions  did  you  cry?    A.  Yes. 

Q.  Did  you  remain  silent  at  times?    A.  Yes. 

Q.  And  did  the  questioning  continue?    A.  Yes. 

Q.  Were  the  periods  of  silence  very  long?  A. 
Yes. 

Q.  Now,  from  the  time  that  you  left  the  home 

until  you  came  back  to   the   station  house   and 

met  your  aunt  did  you  have  anything  to  eat?    A. 

I  don't  think  so. 

2546 
By  the  Court: 

Q.  Are  you  sure?    A.  Yes. 

Q.  Did  you  ask  for  any  food?    A.  No. 

Q.  Did  they  bring  any  food  that  you  didn't 
eat?    A.  I  don't  know. 

Q.  You  say  you  don't  know  whether  they 
brought  in  some  food  that  you  didn't  eat?  A. 
That's  right.   I  don't  remember. 

By  Mr.  Sweeny : 

Q.  And  what  room  were  you  in  when  you  came 
back?    A.  In  that  office.  2547 

Q.  Was  that  the  same  office  you  had  been  in 
before?    A.  Yes. 

Q.  Was  there  anybody  there  when  you  got 
back?    A.  My  aunt. 

Q.  Now,  you  heard  your  aunt  testify  here  as 
to  the  conversation  you  had  with  her?    A.  Yes. 

Q.  Did  you  cry  during  the  time  that  she  was 
there?    A.  Yes. 

By  the  Court: 

Q.  Did  you  hear  what  your  aunt  said  on  the 
witness  stand?    A.  Yes. 
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Q.  Did  she  tell  the  truth  as  to  what  happened? 
A.  Yes. 

Q.  So  what  your  aunt  said  on  the  witness 
stand  as  to  what  you  said  to  her  and  what  she 
said  to  you  is  the  truth?    A.  Yes. 

By  Mr.  Sweeny. 

Q.  And  what  your  aunt  said  with  respect  to 
your  crying  and  being  hysterical  and  disturbed 
and  requiring  a  long  period  of  time  to  regain 

2549  your  composure,  that  was  the  truth?    A.  Yes. 

Q.  And  what  she  said  about  you  being  with 
her  for  about  an  hour  and  half,  that  was  the 
truth?     A.  Yes. 

Q.  Now,  after  your  aunt  left,  where  did  you 
go  then?  A.  I  stayed  in  the  office  and  she  got 
up  and  she  told  me  she  was  going  home. 

Q.  Had  you  used  the  toilet  facilities  of  the 
station  house  during  this  period?     A.  No. 

The  Court:     Did  you  ask? 

The  Witness:     No. 

The  Court:   You  didn't  feel  the  need  of 

2550  going  to  the  toilet,  did  you? 

The  Witness :    No. 

Q.  I  believe  you  stated  you  suffered  from  a 
kidney  ailment?    A.  Yes. 

Q.  Is  it  usual  for  you  to  go  without  toilet 
facilities  from  9:00  in  the  morning  until  2:30 
in  the  afternoon  or  3:30  in  the  afternoon?  A. 
Sometimes. 

Q.  You  didn't  have  anything  to  drink  during 
that  period  of  time?    A.  No. 

Q.  And  you  didn't  have  anything  to  eat  dur- 
ing that  period  of  time?     A.  I  can't  remember. 
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Q.  Well,  when  Detective  Fucks  was  question- 
ing you  before  you  went  out  in  the  automobile, 
did  you  cry  then?    A.  Yes. 

By  the  Court'. 

Q.  This  talk  that  you  had  with  your  aunt,  was 
that  after  you  had  gone  out  with  the  officer 
looking  at  various  places?    A.  Yes. 

Q.  That  was  after  that?     A.  Yes. 

By  Mr.  Sweeny.  2552 

Q.  Well,  then,  the  questioning  was  resumed 
again?    A.  Yes.; 

Q.  How  many  officers  were  in  the  room  then? 
A.  About  the  same. 

Q.  Did  they  continue  questioning  you?  A. 
Yes. 

Q.  Did  you  make  any  answers?     A.  Yes. 

Q.  Well,  did  much  time  elapse  between  your 
answers?    A.  Yes. 

Q.  And  after  the  time  had  elapsed  what  did 
the  officers  do?  A.  They  kept  asking  me  ques- 
tions. 2553 

Q.  Did  you  want  to  answer  any  questions? 
A.  No. 

The  Court:  Did  you  tell  them  you  did 
not  want  to  answer  any? 

The  Witness:  I  told  them  to  leave  me 
alone. 

Q.  Did  they  leave  you  alone?    A.  No. 

Q.  And  how  long  did  the  questioning  continue 
after  your  aunt  left?    A.  About  an  hour  or  two. 

Q.  And  was  there  a  break  in  the  questioning 
then?    A.  Yes. 
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Q.  For  how  long?    A.  I  don't  know. 

Q.  Then  did  the  questioning  start  in  again? 
A.  Yes. 

Q.  What  time  do  you  think  that  was  when  the 
questioning  started  again?     A.  I  don't  know. 

Q.  I  show  you  Exhibit  11;  was  it  before  that 
exhibit  was  taken?  A.  I  don't  recall  giving 
this. 

Q.  Well,  did  you  ever  see  that  before?   A.  No. 

Q.  By   the   way,   did   you   have   your   glasses 

2555  with  you  there  that  night?    A.  No. 

Q.  Where  were  they?    A.  I  don't — 

The  Court:  Where  were  your  glasses? 
The  Witness :    I  think  I  left  them  at  the 
House  of  the  Good  Shepherd. 

Q.  Did  you  have,  glasses  when  you  came  into 
the  City  Prison?    A.  Yes. 

Q.  Where  did  you  get  them?  A.  I  carry  them 
with  me  all  the  time. 

Q.  Well,  did  you  have  them  with  you  when  you 
were  in  the  police  station  that  time?    A.  No. 

2556  Q.  You  never   saw  that    (indicating  People's 
Exhibit  11)?    A.  No. 

Q.  Do  you  remember  at  any  time  being  asked 
to  read  it  or  read  anything  that  looked  like  it? 
A.  No. 

Q.  And  at  that  time  you  could  not  read  with- 
out your  glasses?     A.  Yes. 

Q.  Did  you  at  any  time  during  the  day  see  any 
of  these  officers  writing  on  paper?  A.  Some  of 
them. 

Q.  Did  you  see  any  of  them  typing?  A.  I 
didn't  see  any. 
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Q.  Well,  did  you  see  typewriters  in  that  office .' 
A.  Yes. 

Q.  When  you  had  a  conversation  with  Detective 
Fuchs,  did  you  stand  or  sit  alongside  of  him  and 
see  him  type  anything-  ?    A.  No. 

Q.  Do  you  recall  him  saying  words  to  you  and 
then  writing  words  on  the  typewriter?     A.  No. 

Q.  Well,  did  there  come  a  time  when  you  were 
talking  with  Detective  Fuchs  when  he  said  to  you 
that  he  wanted  the,  story?    A.  Yes. 

Q.  Did  he  say  something  to  you,  "Now  is  the         2558 
time  to  get  it  off  your  chest"?    A.  He  just  said 
that  I  looked  disturbed  and  I  was  holding  some- 
thing back  and  that  I  wasn't  telling  the  truth. 

By  the  Court: 

Q.  After  you  had  talked  to  your  aunt, —  A. 
That's  right. 

Q.  — did  you  then  talk  to  any  other  detectives  ? 
A.  They  kept  questioning  me. 

Q.  Did  you  answer  the  questions'?  A.  No,  I 
just  sat  there. 

Q.  You  didn't  answer  any  questions  to  the  de-         2559 
tectives  after  you  talked  to  your  aunt?     A.  Not 
for  awhile. 

Q.  But  at  any  time  after  you  had  talked  to 
your  aunt,  did  you  start  answering  the  questions 
of  the  detective?    A.  Yes. 

Q.  And  did  you  then  tell  the  detectives  all  that 
you  had  told  your  aunt?  A.  I  told  them  what  I 
knew. 
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By  Mr.  Sweeny: 

Q.  Before  you  reached  that  point,  Theresa, 
had  Detective  Fuchs  said  something  to  you,  "It's 
about  time  you  got  this  off  your  chest"?    A.  Yes. 

Q.  Did  he  say  anything  else  to  you  then?  A. 
He  told  me  I  wasn't  telling  the  truth  and  I  was 
hiding  something. 

Q.  Did  he  tell  you  anything  else?  A.  Another 
detective  told  me  something. 

Q.  What  did  he  say  to  you?    A.  He  asked  me 

zDol         what  religion  I  was  and  I  told  him  I  was  Catholic 

and  then  he  asked  me  if  I  wanted  to  get  a  priest 

in  here  and  confess  to  the  priest,  and  I  told  him 

no. 

The  Court:  "Were  the  conversations 
that  you  are  now  telling  about  before  you 
had  spoken  to  your  aunt  or  after? 

The  Witness :    After. 

Q.  Well,  did  a  time  come  where  Detective 
Fuchs  got  angry?     A.  No. 

Q.  Did  you  then  tell  him  certain  things?  A. 
Yes. 

Q.  Did  you  say  anything  to  him  about  handing 
a  knife  to  Billy? 

Mr.  Dermody:  Now,  your  Honor,  I  ob- 
ject to  the  leading. 

The  Court:    Objection  sustained. 

By  the  Court: 

Q.  What  did  you  tell  Detective  Fuchs?  A.  I 
told  him  what  I  told  you  here. 

0.  No,  please  tell  us,  what  did  you  tell  Sergeant 
Fuchs?    A.  I  told  him  how  it  happened. 
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Q.  Tell  us  what  you  told  him.  A.  I  told  him 
that  Billy  was  going  to  talk  to  my  mother  that 
night  and  that  I  shouldn't  come  into  the  kitchen, 
where  he  was  going  to  be  talking,  to  stay  in  the 
room  and  keep  the  radio  loud,  and  I  told  him  what 
I  saw  when  I  went  into  the  kitchen. 

By  Mr.  Sweeny : 

Q.  Did  you  tell  him  anything — 

The   Court:     Wait   a   minute.    Let   her 


finish  first. 
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By  the  Court : 

Q.  What  else  did  you  tell  him?  A.  I  told  him 
that  I  saw  Billy  bending  over  my  mother  and — I 
didn't  remember  anything  that  happened  after 
that  except  for  wiping  up  the  blood. 

Q.  Did  you  tell  him  what  Billy  had  in  his  hand 
when  he  was  bending  over  your  mother!    A.  No. 

Q.  Did  you  tell  him  anything  about  a  knife? 
A.  No. 

Q.  Anything  about  a  hammer?     A.  I  think  I        2565 
told  him  when  Billy  came  into  my  room  the  first 
time  that  he  had  something  in  his  hand. 

Q.  Did  you  mention  the  word  "hammer"  to  the 
detective?    A.  I  could  have. 

0.  What?    A.  I  think  I  did. 

Q.  Did  you  tell  him  about  cleaning  up  the 
blood?    A.  Yes. 

Q.  Did  you  tell  him  about  giving  a  box  con- 
taining these  rags  that  you  used  to  clean  up  the 
blood  and  some  clothes  to  Ritchie?  A.  I  told  him 
I  asked  Ritchie  to  take  out  the  box,  the  garbage 
that  was  in  the  house. 
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Q.  Did  you  tell  him  that  you  told  Ritchie  to 
burn  it? 

Mr.  Sweeny :  If  your  Honor  please,  may 
I  object  to  your  Honor's  taking  over  the 
examination  of  this  witness,  and  I  except 
to  that. 

The  Court:     Objection  overruled. 

Mr.  Sweeny:     Exception. 

Q.  Did  you  tell  him  anything  about  that?     A. 

2567  Yes. 

Q.  What  did  you  tell  him  about  it?  A.  I  told 
him  that  I  asked  Ritchie  to  take  the  garbage  down 
and  burn  it  because  the  box  was  pretty  large  to 
leave  in  front  of  the  house. 

Q.  Was  that  the  reason  you  wanted  him  to 
burn  it?    A.  Yes. 

Q.  Because  the  box  was  too  big?  A.  Not  too 
big  but  I  figured  I'd  try  to  get  as  much  garbage 
out  of  the  house  as  I  could. 

Q.  Couldn't  the  garbage,  whether  it  was  in  a 
big  box  or  a  little  box,  remain  in  front  of  the 

2568  house? 

Mr.  Sweeny:    Objection,  your  Honor. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:  As  calling  for  a  conclu- 
sion, as  to  form  and  likewise  that  your 
Honor  is  taking  over  the  function  of  exam- 
ining the  witness — 

The  Court:     Objection  overruled. 

Mr.  Sweeny:  — instead  of  the  attorney. 
Exception,  your  Honor. 

Q.  Will  you  please  answer  the  question.  A. 
In  our  neighborhood  we  don't  put  boxes  out  in 


857 
Theresa  Gresh,  Defendant— Direct  2569 

the  street  because  they  don't  allow  it;  they  give 
a  summons. 

Q.  They  don't  allow  you  to  put  boxes  with  your 
garbage?     A.  That's  right. 

Q.  You  say  that's  on  your  street!    A.  Yes. 

Q.  On  all  other  streets  you  can  put  boxes  with 
the  garbage,  is  that  it? 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  please. 

The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 


2570 


A.  Not  in  that  area. 

Q.  Where  did  Ritchie  put  the  box?  A.  I  don't 
know. 

Q.  Didn't  you  see  him  take  the  box?  A.  I  saw 
him  take  it  out  of  the  apartment. 

Mr.  Sweeny :  If  your  Honor  please,  may 
I  have  a  running  objection  to  this  and  an 
exception,  without  interrupting? 

The  Court:    Yes. 

Q.  Did  you  go  down  with  him?    A.  Yes.  2571 

Q.  When  you  went  down  with  Ritchie  when  he 
had  this  box,  where  did  Ritchie  take  the  box?  A. 
I  believe  he  went  down  13th  Street. 

Q.  He  didn't  deposit  that  box  in  front  of  your 
house?     A.  Yes. 

Q.  Did  you  see  where  he  placed  it?    A.  No. 

By  Mr.  Sweeny. 

Q.  Now,  Theresa,  if  you  will  try  to  recollect 
yourself,  I'd  like  to  take  you  back  to  when  we 
were  talking  about.  We  are  talking  about  you 
being  in  the  police  station.    Can  you  go  back  to 


858 

2572  Theresa  Gresh,  Defendant — Direct 

what  the  line  of  examination  concerned?    A.  (no 
answer.) 
Q.  Are  you  confused  now,  Theresa? 

Mr.  Dermody:  Your  Honor,  I  object 
to  this. 

The  Court:     Objection  sustained. 

Mr.  Sweeny:  Well,  I'd  like  the  record 
to  show  there  has  been  a  perceptible  inter- 
val in  the  witness  attempting  to  answer 
the  question. 

2573  The  Court:  There  has  been  no  record 
made  of  the  intervals  between  questions 
and  answers  throughout  the  examination. 
The  jurors  will  observe  whether  there 
have  been  any  intervals  between  questions 
and  answers.  Please  proceed  with  the  next 
question. 

Mr.  Sweeny:  It  is  pretty  difficult  for 
me,  Judge,  to  keep  track  of  the  examina- 
tion when  we  are  on  one  subject  and  the 
Court  transfers  it  to — 

The    Court:      That    comment    will    be 

2574  stricken  from  the  record.  If  you  want  a 
recess  to  collect  your  thoughts,  you  may 
have  a  recess. 

Mr.  Sweeny:    I  ask  for  a  recess. 

The  Court:  All  right,  sit  down  and  we 
will  have  a  recess. 

Mr.  Sweeny:  I  ask  that  the  witness  be 
allowed  to  step  down. 

The  Court:  No,  the  witness  will  remain 
on  the  stand  and  you  take  your  time  and 
collect  your  thoughts,  unless  you  want  to 
confer  with  her? 
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Mr.  Sweeny:  I  don't  want  to  confer 
with  her. 

The  Court:  Well,  you  get  your 
thoughts  together  and  let  us  proceed. 

Q.  Now,  Theresa,  if  you  recall  we  were  dis- 
cussing or  I  was  questioning  you  concerning  what 
was  going  on  in  the  police  station?    A.  Yes. 

Q.  And  that  was  after  your  aunt  had  left?  A. 
Yes. 

Q.  Have  you  any  idea  about  what  time  that         2576 
was?    A.  About  an  hour  or  two  after  she  left. 

Q.  Well,  can  you  state  it  in  terms  of  the  clock  \ 
Was  it  9:00  o'clock  or  what?  A.  It  was  about 
9:00. 

Q.  Did  there  come  a  time  when  the  questioning 
ended?    A.  Yes. 

Q.  Did  you  ever  sign  any  paper  there  that 
night?    A.  No. 

Q.  Do  you  recall  if  anybody  asked  you  to  sign 
any  paper?    A.  No. 

Q.  Do  you  recall  what  time  it  was  that  you  left 
the  police  station?    A.  About  12:00  o'clock.  0*77 

Q.  What  time  was  it?  A.  About  12:00,  1:00 
o  'clock. 

Q.  Up  until  that  time,  which  you  fix  at  12:00 
or  1 :00  o'clock,  did  you  have  anything  to  eat?  A. 
Not  until  I  got  to  the  House  of  the  Good  Shep- 
herd. 

Q.  What  time  did  you  get  to  the  House  of  the 
Good  Shepherd?    A.  About  1:30. 

Q.  And  that's  located  in  Brooklyn?    A.  Yes. 
Q.  And  that  was  after  your  questioning  had 
stopped  in  the  police  station?    A.  Yes. 
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By  the  Court: 

Q.  Was  food  brought  in  for  the  officers  that 
were  questioning  you?    A.  I  don't  know. 

Q.  Did  you  see  them  eat?  A.  I  can't  recall 
that. 

Q.  You  can't  recall  whether  the  policemen  ate 
anything?    A.  No. 

By  Mr.  Sweeny. 

nxnq  Q-  Before  you  left  the  police  station,  were  your 

fingerprints  taken?    A.  Not  that  day. 

Q.  Do  you  remember  if  you  were  brought  down 
before  a  desk  and  questions  were  asked  of  you 
and  entries  made  in  a  book  by  the  police  officer 
back  of  the  desk?     A.  I  don't  remember  that. 

Q.  Do  you  remember  that  happening  at  any 
time?     A.  I  can't  recall. 

Q.  During  the  questioning  after  your  aunt  had 
left,  how  many  people  took  part  in  that  question- 
ing?   A.  The  same  number  that  we  started  with. 

Q.  And   during   that   time    did   you   cry?     A. 
While  I  was  telling  them  what  happened. 
2580  q.  Then  you  went  back  to  the   Shelter?     A. 

Yes. 

Q.  Do  you  remember  what  day  of  the  week 
that  was?    A.  No. 

Q.  Well,  after  that  were  you  brought  down  to 
the  District  Attorney's  office?     A.  Yes. 

Q.  You  remember  how  long  after  that  was? 
A.  No. 

Q.  Where  did  you  go  in  the  District  Attorney's 
office?    A.  In  his  office;  I  went  into  the  room. 

Q.  Who  were  there?  A.  Mr.  Dermody  and  De- 
tective Leonard  and  Detective  Fuchs. 
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Q.  The  day  that  you  went  to  the  police  station, 
did  anything  happen  the  very  next  day  after  that? 
A.  I  don't  know. 

Q.  Well,  do  you  have  any  recollection  of  any- 
thing happening  the  next  day?    A.  No. 

Q.  The  next  thing  in  connection  with  your  ques- 
tioning was  in  the  District  Attorney's  office?  A. 
Yes. 

Q.  Do  you  know  how  many  people  were  there 
when  you  first  were  questioned?  A.  Mr.  Der- 
mody,  Detective  Fuchs  and  Detective  Leonard.  2582 

Q.  Did  you  want  to  answer  questions?  A.  I 
don't  know. 

By  the  Court : 

Q.  Did  you  answer  questions  that  Avere  put  to 
you?    A.  Yes. 

Q.  Did  you  hear  the  questions  that  were  read 
before  the  jury  that  were  asked  of  you  and  the 
answers  you  were  supposed  to  have  made? 

Mr.  Sweeny:  Judge,  I  couldn't  hear  that 
question. 

The  Court:  The  stenographer  Avill  re- 
peat it. 

(The  record  was  read  by  the  stenog- 
rapher.) 

Mr.  Sweeny:  If  your  Honor  please,  may 
I  again  make  my  objection  to  your  inter- 
fering with  the  procedure  of  my — 

The  Court:  You  said  you  had  a  run- 
ning objection. 

Mr.  Sweeny:  All  right,  it  is  understood 
I  have  a  running  objection. 

The  Court:    That's  understood. 

Mr.  Sweeny:  All  right,  I  won't  mention 
the  subject  again. 
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Q.  Were  those  questions  asked  of  you  that  were 
read  to  the  jury,  questions  that  were  supposed 
to  have  been  asked  by  Mr.  Dermody  of  you?  A. 
Later  on. 

Q.  And  did  you  make  the  answers  that  were 
read?     A.  Yes,  later  on  when  he  questioned  me. 

Q.  When  Mr.  Dermody  asked  you  questions  and 
you  made  answers,  did  you  make  truthful  an- 
swers to  the  questions  that  he  asked  you?  A. 
(No  answer.) 

Mr.  Sweeny:  If  your  Honor  please,  I 
object  to  that  unless  the  question  be  read 
to  the  witness  and  the  witness  allowed  to 
answer  it. 

The  Court:   Objection  overruled. 

Mr.  Sweeny:    Exception. 
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Q.  Let  me  put  it  another  way :  When  Mr. 
Dermody  asked  you  questions,  did  you  intend 
to  answer  them  truthfully?    A.  Yes. 

By  Mr.  Sweeny: 

2586  Q.  Now,  Theresa,  going  back  to  where  I  left 

off  with  you:  when  you  went  to  the  District  At- 
torney's office,  what  time  of  day  was  it?  A.  About 
10:00*,  11:00  o'clock. 

Q.  When  you  went  to  the  District  Attorney's 
office  at  that  time,  was  Detective  Fuchs  there? 
A.  Yes. 

Q.  Detective  Leonard?    A.  Yes. 

Q.  Anybody  else?    A.  And  Mr.  Dermody. 

Q.  At  that  time  was  there  any  stenographer 
there?    A.  No. 
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By  the  Court: 

Q.  When  Mr.  Dermody  was  asking  you  ques- 
tions and  you  made  answers,  there  was  no  ste- 
nographer there?    A.  Not  then. 

Q.  At  any  time  when  Mr.  Dermody  asked  you 
questions  and  you  made  answers,  was  there  a 
stenographer  there? 

Mr.  Sweeny:  If  your  Honor  please,  I 
object  to  that. 

A.  Yes.  2588 

Q.  The  questions  that  were  read  to  the  jury 
that  Mr.  Dermody  was  supposed  to  have  asked 
you  and  the  answers  you  gave,  were  those  made 
in  the  presence  of  a  stenographer?     A.  Yes. 

By  Mr.  Siveeny: 

Q.  Now,  Theresa,  may  I  go  back  again  to  what 
we  were  talking  about — 

Mr.  Sweeny:  May  I  lead  a  little,  Judge, 
to  get  this  back  on  the  tracks? 

Mr.  Dermody:  I  have  no  objection  to 
leading  at  this  point  in  order  to  save  time. 

Mr.  Sweeny:    All  right. 

Q.  You  went  into  the  District  Attorney's  office 
at  10:00  o'clock  in  the  morning,  didn't  you?  A. 
About  that  time. 

Q.  And  at  that  time  District  Attorney  Dermody 
asked  you  some  questions,  didn't  he?     A.  Yes. 

Q.  There  wasn't  any  stenographer  there  at  that 
time?     A.  No. 

Q.  And  the  police  officers  asked  you  some  ques- 
tions? A.  Yes. 

Q.  About  how  long  did  this  questioning  take 
place?    A.  Not  too  long. 
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Q.  And  do  you  recall  that  that  afternoon  a 
detective — District  Attorney  Dermody  again 
asked  you  some  questions?     A.  Yes. 

Q.  At  that  time  there  was  a  stenographer 
there?    A.  Yes. 

Q.  Now  I  am  addressing  myself  to  the  time 
when  there  wasn't  a  stenographer  there.  Did 
District  Attorney  Dermody  at  that  time  say  any- 
thing to  you  about  having  a  statement  from  Billy? 
A.  Yes. 

2591  Q-  Did  he  tell  you  that  Billy  had  spoken  about 
a  knife?    A.  Yes. 

Mr.  Dermody:  Your  Honor,  now  I  am 
going  to  object  to  the  leading. 

The  Court:  Objection  sustained.  Now, 
please  don't  lead. 

Q.  Well,  what  was  the  conversation  between 
you  and  Detective  Dermody  about  what  Billy — 

The  Court:  Don't  put  Dermody  on  the 
police  force. 

Mr.  Sweeny:    I  am  not  trying  to. 

The  Court:    You  just  did. 

Mr.  Sweeny:  I  am  sorry.  I  withdraw 
that. 

The  Court:  What  was  the  question? 

(The  record  was  read  by  the  stenog- 
rapher.) 

The  Court:    Go  ahead. 

Mr.  Sweeny :  I  withdraw  the  whole  ques- 
tion. 

Q.  What  was  said  by  Mr.  Dermody  concerning 
that  statement  and  what  was  said  by  you?  A. 
He  asked  me  if  I  was  telling  the  truth  the  other 
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night  when  Detective  Fuchs  was  questioning  me, 
and  I  told  him  yes. 

Q.  Then  what  did  he  say?  A.  Then  he  told  me 
that  in  Billy's  statement  that  he  got  from  North 
Carolina,  it  didn't  check  with  the  one  I  made. 

Q.  Did  he  tell  you  anything  about  what  was 
in  Billy's  statement1?     A.  Yes. 

Q.  What  did  he  tell  you?  A.  He  told  me  that 
Billy  said  I  handed  him  a  knife. 

Q.  Did  you  hand — 


By  the  Court : 

Q.  And  what  did  you  say  to  Mr.  Dermody  when 
he  told  you  that?  A.  I  didn't— that  I  didn't  hand 
him  the  knife. 

Q.  Afterwards  when  the  stenographer  was 
present  and  when  Mr.  Dermody  asked  you  ques- 
tions, did  he  ask  you  a  question  about  a  knife? 
A.  Yes. 

Q.  And  did  you  tell  Mr.  Dermody  when  the  ste- 
nographer was  there  that  you  did  hand  Billy  a 
knife?     A.  Yes. 

By  Mr.  Sweeny: 

Q.  Now,  Theresa,  to  get  back  again  to  the  con- 
versation in  the  morning  with  Mr.  Dermody: 
After  he  told  you  that  Billy  had  said  that  you 
had  given  him  a  knife,  did  he  tell  you  anything 
else  Billy  had  said?    A.  T  don't  think  so. 

Q.  Do  you  remember  if  he  showed  you  Billy's 
statement?    A.  No. 

Q.  At  that  same  conversation  with  Mr.  Der- 
mody did  Detective  Fuchs  sav  something  to  you? 
A.  Yes. 

Q.  What  did  he  tell  you?  A.  He  told  me  it 
would  be  better  if  I  told  the  truth. 
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Q.  Did  he  tell  you  anything  about  having  seen 
Billy?  A.  He  said  he  saw  Billy  and  Billy  sends 
his  regards  and  his  love. 

Q.  And  did  he  say  anything  else  that  Billy 
had  said  about  what  you  had  done?    A.  No. 

Q.  Did  he  say  anything  about  the  knife?  A. 
I  think  he  asked  me  several  times  if  I  did  hand 
him  the  knife. 

Q.  And  what  did  you  say?  A.  Then  I  got 
scared. 

2597  The  Court:    Strike  that  out. 

By  the  Court : 

Q.  What  did  you  say,  is  the  question? 

Mr.  Sweeny:  I  object,  if  your  Honor 
please. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:  It  is  a  spontaneous  utter- 
ance. 

The  Court:  That  comment  will  be 
stricken  from  the  record. 

Mr.  Sweeny:    Exception. 
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Q.  You  were  asked,  what  did  you  say?  A. 
After  a  while  I  told  him  I  did  hand  him  the 
knife. 

By  Mr.  Sweeny: 

Q.  Well,  Theresa,  at  that  time  did  you  have 
in  mind  what  Billy  had  told  you? 

Mr.  Dermody:    Your  Honor,  I  object  to 
this  leading. 
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The  Court:  Objection  sustained.    Please 
don't  lead  the  witness. 

Q.  Well,  did   you   have   any  thinking   process 
about  that  at  all  at  that  time? 

Mr.  Dermody:    I  object  to  the  form  of 
the  question. 

The  Court :    Objection   sustained. 

Q.  Theresa,   did   you   at   any   time   hand   that 
knife  to  Billy?    A.  (No  answer.)  2600 

Q.  Did  you  hand  this  knife  that's  here  to  Billy       / 
on  the  night  that  this  happened  to  your  mother? 
A.  No. 

Q.  So  that  when  you  said  you  didn't  hand  the 
knife,  were  you  telling  the  truth? 

Mr.  Dermody:    Objection,  your  Honor. 
The  Court :    Objection  overruled. 

A.  I  didn't  hear  the  question. 

The  Court :    Let  us  hear  the  question. 


Q.  (Pending  question  read  by  the  stenogra- 
pher.)   A.  When  I  didn't  hand  him  the  knife? 

Q.  No,  let  me  take  you  back  again,  Theresa: 
You  had  this  conversation  with  Detective  Fuchs, 
right?    A.  Yes. 

Q.  And  he  repeated  to  you  that  Billy  had  told 
him  that  you  had  handed  Billy  the  knife?  A.  Yes. 

Q.  And  you  said  you  did  not  hand  Billy  the 
knife?    A.  That's  right. 

Q.  Was  that  the  truth?    A.  Yes. 

Q.  Did  there  come  a  time  after  that,  after  the 
questioning  had  continued,  that  you  told  Detec- 
tive Fuchs  that  you  did  hand  Billy  the  knife?  A. 
Yes. 

Q.  Was  that  true?    A.  No. 
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Q.  There  did  come  a  time  later  in  the  afternoon 
when  you  were  asked  certain  questions  by  Dis- 
trict Attorney  Dermody  and  you  told  him  that 
you  did  hand  the  knife.  Was  that  the  truth? 
A.  No. 

Q.  Do  you  remember  all  the  questions  that  were 
asked  of  you  by  Mr.  Dermody  on  that  afternoon? 
A.  No. 

Q.  Do  you  remember  the  answers  that  you 
gave  to  all  those  questions?    A.  Not  all. 

2603  Q'  After  Detective  Fuchs  and  District  Attor- 
ney Dermody  spoke  to  you  in  his  office  without 
the  stenographer  that  morning,  did  anybody  else 
ask  a  question?     A.  No. 

Q.  Did  you  have  anything  to  eat  there?  A. 
Yes. 

Q.  And  in  the  afternoon  there  came  a  time 
when  a  stenographer  was  brought  in?     A.  Yes. 

Q.  Then  these  other  questions  were  asked  of 
yon, —  A.  Yes. 

Q.  — is  that  it?  What  time  did  you  leave  the 
District  Attorney's  office  that  day?  A.  I  don't 
remember. 

Q.  Were  you  crying  then?    A.  I  wasn't  crying. 

The  Court :  When  you  were  being  asked 
questions  by  Mr.  Dermody  and  you  made 
answers  in  the  presence  of  a  stenographer, 
were  you  crying? 

The  Witness :    No. 

Q.  Well,  you  went  back  to  the  Home  again  that 
night,  did  you?    A.  Yes. 

Q.  Did  there  come  a  time  when  the  officers 
brought  you  to  some  court?    A.  Yes. 

Q.  Was  that  the  next  day?    A.  Yes. 

Q.  Do  you  recall  where  that  court  was?  A. 
No. 
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Q.  After  you  went  to  the  court,  where  were  you 
sent?    A.  Bellevue. 

Q.  Did  you  cry  in  the  court?  A.  I  think  I 
did. 

Q.  Did  you  say  anything  to  the  judge?  A. 
No. 

Q.  There  was  some  attorney  there  to  speak 
up  for  you?    A.  Yes. 

Q.  And  after  the  attorney  had  spoken  up,  you 
were  sent  to  Bellevue?     A.  Yes. 

Q.  What  did  they  do  for  you  when  you  got  to         2606 
Bellevue?     A.  I  don't  remember. 

Q.  Well,  do  you  remember  whether  you  were 
put  to  bed?    A.  Yes,  I  was. 

Q.  Do  you  remember  whether  you  got  any 
needles? 

Mr.  Dermody:    Now,  your  Honor,  I  am 
going  to  object  to  the  leading. 
The  Court:    Objection  sustained. 

Q.  Well,  you  don't  remember  what  happened  to 
you  when  you  were  at  Bellevue?    A.  No. 

Q.  When  do  you  remember  anything  happen-         9607 
ing  to  you  in  Bellevue  after  March  the  31st?    A. 
A  lot  of  doctors  were  talking  to  me. 

The  Court :   What  was  the  answer  ? 
(The   record   was   read   by   the    stenog- 
rapher.) 

Q.  Do  you  remember  what  kind  of  a  room  you 
were  in?    A.  A  doctor's  office. 

Q.  Do  you  remember  where  you  slept  in  Belle- 
vue Hospital?    A.  Yes. 

Q.  Where  was  it?    A.  Up  right  near  the  gate. 

Q.  When  you  say  "the  gate",  what  do  you 
mean  by  the  "gate"?  A.  That  separates  the 
officers  outside  and  the  patients  inside. 
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By  the  Court: 

Q.  Are  there  a  number  of  cots  there?    A.  Beds. 

Q.  Beds?    A.  Yes. 

Q.  A  number  of  people  sleeping  there?  A. 
Yes. 

Q.  And  you  had  one  of  the  beds?  A.  That's 
right. 

By  Mr.  Sweeny. 

Q.  When  you  speak  of  the  "gate",  you  mean 
bars?    A.  Yes. 

Q.  You  were  within  a  barred  area?     A.  Yes. 

Q.  And  when  you  speak  of  other  persons,  were 
they  psychotic  patients?    A.  Yes. 

By  the  Court : 

Q.  Do  you  know  what  a  psychotic  patient  is? 
A.  Yes. 

Q.  What  is  it?    A.  An  insane  person. 

Q.  They  didn't  disturb  you  any,  did  they?  A. 
Some  of  them  were  disturbed  and  some  weren't. 

Q.  And  some  were  not?    A.  Yes. 

Q.  They  were  there  for  examination?  A. 
That's  right. 

By  Mr.  Sweeny: 

Q.  Well,  did  you  observe  the  conduct  of  these 
people  in  there?    A.  Yes. 

Q.  Did  many  persons  come  and  go  in  and  out 
of  that  place?    A.  Yes. 

Q.  Did  you  observe  unusual  behavior  on  the 
part  of  some  of  them? 

Mr.  Dermody :    Your  Honor,  I  object  to 
this  line  of  inquiry. 
The  Court:    Objection  sustained. 
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Q.  How  long  were  yon  in  Bellevue?  A.  Nine 
months. 

Q.  Were  you  sleeping  on  the  same  cot?  A. 
Yes. 

Q.  Were  you  in  the  same  barred  area?    A.  Yes. 

Q.  And  you  left  Bellevue  how  long  ago?  A. 
About  three  weeks  ago. 

Mr.  Sweeny:    Your  witness. 

Mr.  Dermody:    May  I  be  excused  just  a 
moment,  your  Honor? 

(Mr.  Dermody  leaves  the  court  and  re-         &u±& 
turns  in  a  few  moments.) 

Mr.    Dermody:      May    I    proceed,    your 
Honor? 

The  Court:    Yes. 

Cross  examination  by  Mr.  Dermody : 

Q.  Now,  Miss  Gresh,  you  finished  your  direct 
testimony  by  testifying  that  you  were  confined 
at  Bellevue  Hospital  for  nine  months?     A.  Yes. 

Q.  Is  that  right?  Do  you  mean  by  that  that 
from  May  or  March  31st  up  until  a  couple  of 
weeks  ago  you  stayed  continuously  at  Bellevue 
Hospital?    A.  Yes. 

Q.  As  a  matter  of  fact,  weren't  you  discharged 
from  Bellevue  Hospital  after  the  doctors  filed 
their  report  on  you  and  sent  to  the  Women's 
House  of  Detention? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 

Q.  On  March  the  8th — I'm  sorry,  I  withdraw 
that.  On  May  the  8th?  A.  They  discharged  me 
and  then  they  sent  me  back. 

Q.  No,  I  am  asking  you  on  May  8th  were  you 
discharged  from  Bellevue  Hospital? 
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Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  pleases. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:  As  calling  for  a  conclusion 
by  this  witness. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Q.  Were  you  discharged  from  Bellevue  Hospi- 
tal on  May  the  8th?    A.  Yes. 

2615  Q-  J^-n(^  were  y°u  se]Qt  to  the  Women's  House 
of  Detention?    A.  Yes. 

Q.  And  didn't  you  stay  there  until  May  21st? 
A.  No. 

Q.  How  long  did  you  stay  at  the  Women's 
House  of  Detention?  A.  They  sent  me  there  that 
day  and  sent  me  back. 

Q.  The  very  same  day?    A.  Yes. 

Q.  Now,  as  a  matter  of  fact,  Miss  Gresh, 
weren't  you  sent  back  to  Bellevue  at  the  request 
of  the  Commissioner  of  Correction  because — 

Mr.  Sweeny :    I  object  to  that. 

2616  Mr.  Dermody:     May  I  finish  my  ques- 
tion? 

The  Court:  Just  a  moment,  please. 
Proceed. 

Q.  Weren't  you  sent  back  to  Bellevue  Hospital 
at  the  request  of  the  Commissioner  of  Correc- 
tion because  she  had  no  place  for  you  in  the 
Women's  House  of  Detention? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Calling  for  her  conclusion 
as  to  the  Commissioner  of  Correction. 
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The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  know  at  that  time. 

Q.  Well,  do  you  know  now?    A.  Yes. 

Mr.  Sweeny:  I  object  again,  if  your 
Honor  please,  as  calling  for  her  conclusion 
on  the  mental  state  of  the  Commissioner 
of  Correction. 

The  Court:   Objection  overruled.  Please, 
I  won't  hear  arguments  on  rulings.    You         2618 
know  that  is  my  rule. 

Mr.  Sweeny :    I  know  that. 

Q.  You  know  that?    A.  (No  answer.) 

Mr.  Sweeny:     I  just  want  to  state  the 
grounds  of  my  objection. 
The  Court:    No. 

Q.  Do  you  know  that  now?    A.  Yes. 

Q.  That  the  only  reason  you  were  sent  back 
to   Bellevue   was   because   the   Commissioner   of 
Correction  had  no  place  for  you  in  the  Women's         2619 
House  of  Detention? 

Mr.  Sweeny:  Your  Honor,  I  continue 
my  objection. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception. 

The  Court :  Will  you  please  answer  that. 
Repeat  the  question. 

Q.   (Pending    question    read    by    the    stenog- 
rapher.)    A.  Yes. 

Q.  You  know  that  now,  don't  you?    A.  Yes. 

Mr.  Sweeny :  Exception.  I  move  to  strike 
out  the  answer. 
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The  Court:     Motion  denied. 

Mr.  Dermody:  At  this  point  I  would 
ask  counsel  for  the  defendant  to  concede 
that  that  is  the  reason  why  she  was  sent 
back  there. 

Mr.  Sweeny:  I  am  not  in  any  position 
to  concede  what  went  on  in  the  mind  of 
Commissioner  Kross. 

Q.  Do    you    recall    having    a    visit   from    Mr. 

2621  Sweeny  at  Bellevue  Hospital  on  December  11, 
1954?    A.  Yes. 

Q.  And  at  that  time  did  you  complain  to  him 
that  you  didn't  want  to  stay  there  any  longer, 
you  wanted  to  go  some  place  else?    A.  Yes. 

Q.  Did  Mr.  Sweeny  at  that  time  show  you  a 
letter  that  he  was  going  to  send  to  the  Commis- 
sioner of  Correction?    A.  No. 

Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  pleases. 

The  Court:  Objection  overruled.  May 
I  make  this  suggestion,  Mr.  Sweeny:  be- 

2622  tween  now  and  Monday  get  in  touch  with 
the  Department  of  Correction  so  you  may 
learn  what  the  fact  is.  If  you  don't  want 
to,  you  don't  have  to. 

Mr.  Sweeny:  Now,  I  am  going  to  ask 
your  Honor  to  instruct  the  jury  that  this 
is  one  of  those  situations  where  the  ques- 
tion has  been  asked  and  the  answer  is  in 
the  negative.  I  never  showed  her  any  let- 
ter and  I  don't  think  that  the  jury — 

The  Court:  I  am  not  talking  about  the 
letter. 
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Mr.  Sweeny:  I  mean  where  the  answer 
is  "No."  He  asked  her  if  I  ever  showed 
her  a  letter. 

The  Court:  No,  Mr.  Sweeny,  perhaps 
I  don't  make  myself  clear.  I  am  going  to 
try  to.  I  suggest  that  you  communicate 
with  the  Commissioner  of  Correction's 
office  to  find  out  the  reason  for  the  transfer 
from  the  Women's  House  of  Detention  to 
Bellevue,  whether  it  was  because  of  lack 
of  room  or  lack  of  facilities  at  the  Wo-  2624 
men's  House  of  Detention,  or  for  any 
other  reason.  Then  you  can  concede  it.  If 
you  don't  want  to  do  that,  it  is  a  simple 
matter  to  have  the  Commissioner  of  Cor- 
rection here  during  the  course  of  the  trial. 

Mr.  Sweeny:  I  want  to  concede  any- 
thing that  we  can  arrive  at  by  a  direct 
process,  and  I  will  be  very  happy  to  do  it. 

The  Court :  I  say  the  only  reason  I 
want  it  cleared  up  is  so  that  the  jury 
doesn't  get  the  impression,  without  this 
matter  being  cleared  up,  that  for  nine  2625 
months  this  defendant  was  over  at  Bel- 
levue. 

Mr.  Sweeny :  I  certainly  will  be  happy 
to  co-operate  in  that,  Judge. 

The  Court :  I  merely  want  to  add,  over 
at  Bellevue  for  nine  months  for  a  mental 
examination  or  for  other  medical  reasons 
other  than  custodial  care. 

Mr.  Sweeny:  If  your  Honor  please,  if 
I  talk  to  the  Commissioner  I  will  be  very 
happy  to  stipulate  as  to  the  entire  back- 
ground of  the  situation  without  any  ques- 
tion. 

The  Court:    All  right,  proceed. 
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Q.  By  the  way,  Miss  Gresh,  you  never  were 
pregnant,  were  you?    A.  No. 

Q.  Now,  you  testified  on  direct  examination 
that  you  have  been  subject  to  epileptic  seizures, 
is  that  right?    A.  Yes. 

Q.  When  for  the  first  time  did  you  tell  any- 
body that  you  were  subject  to  epileptic  seizures? 
A.  I  think  it  was  at  Bellevue. 

Q.  When,  what  month?    A.  I  don't  remember. 

Q.  Well,  do  you  remember  that  you  were  in- 

2627  dieted  charged  with  the  crime  of  murder  in  the 
1st  degree  on  April  7th  of  1954 — you  remember 
that?    A.  No. 

Q.  If  I  were  to  tell  you  that  the  record  shows 
that  that  was  the  date  that  the  indictment  was 
filed  against  yow,  will  you  accept  my  statement 
on  that?    A.  Yes. 

By  the  Court : 

Q.  Do  you  remember  on  April  8th  your  sign- 
ing this  paper  that  I  now  show  you?    A.  No. 
Q.  Isn't  that  your  signature?    A.  Yes. 

2628  Q.  No  question  about  that  being  your  signa- 
ture?   A.  No  question. 

Q.  Do  you  see  the  date  (indicating  on  paper 
shown  to  witness)  ?    A.  Yes. 

Q.  And  you  say  you  don't  remember  signing 
it?    A.  No. 

Q.  Isn't  this  a  paper  in  which  you  said  that 
you  had  no  money  to  hire  lawyers  and  you  wanted 
the  Judge  to  give  you  lawyers?    A.  Yes. 

Q.  You  say  you  don't  remember  that?  A.  I 
don't  remember  signing  it. 

Q.  Didn't  you  swear  to  it  before  the  Clerk  of 
the  court? 
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Mr.  Sweeny :  If  your  Honor  please,  may 
I  object  to  that? 

The  Court :     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  can't  remember  that. 

By  Mr.  Dermody: 

Q.  Now,  Miss  Gresh,  will  you  accept — 

The  Court :  Just  a  moment.  I  will  mark 
it  for  identification.  2630 

(The  affidavit  of  no  means  just  shown  to 
the  witness  was  deemed  marked  Court's 
Exhibit  1  for  Identification.) 

Q.  Can  you  give  us  any  idea  when  it  was  that 
you  told  anybody  for  the  first  time  that  you  had 
epileptic  seizures! 

Mr.  Sweeny:  I  object  to  that.  It  has 
already  been  answered. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception.  or^l 

A.   (No  answer.) 

Q.  Was  it  after  the  month  of  April!  A.  I  can't 
recall. 

By  the  Court: 

Q.  Was  it  after  you  signed  the  affidavit  that 
I  showed  you,  where  you  asked  the  Judge  to  give 
you  lawyers? 

Mr.  Sweeny :  I  object  to  that,  if  your 
Honor  please.  It  has  already  been  an- 
swered. 
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The  Court :    Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  I  don't  believe  so. 

Q.  When  you  say  you  don't  think  so,  are  you 
telling  us  that  it  was  after  you  signed  this  affi- 
davit on  April  8th  that  you  first  told  anybody 
about  epileptic  seizures,  or  before?  A.  I  don't 
know. 
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By  Mr.  Dermody: 

Q.  Let  me  ask  you  this,  Miss  Gresh:  Did  you 
ever  tell  anybody  up  at  Bellevue,  while  you  were 
up  at  Bellevue,  that  you  had  had  epileptic  sei- 
zures?   A.  I  don't  think  I  did. 

Q.  Well,  where  was  it  that  you  first  told  any- 
body about  your  epileptic  seizures,  as  you  say? 
A.  I  don't  know. 

Q.  Well,  who  was  it  that  you  first  told  it  to? 
A.  I  don't  know. 

By  the  Court: 

orcM  Q-  When  you  were   up   at  Bellevue   Hospital 

didn't  the  doctors  question  you?    A.  Yes. 

Q.  Did  they  ask  you  whether  you  had  ever 
been  sick,  and  what  sicknesses,  if  any,  you  had? 
Didn't  they  ask  you  those  questions?    A.  Yes. 

Q.  And  did  you  during  the  time  that  the  doc- 
tors at  Bellevue  were  questioning  you  about  your 
health,  tell  them  that  you  had  had  any  epileptic 
seizures?    A.  I  don't  know. 

By  Mr.  Dermody. 

Q.  Now,  Miss  Gresh,  you  were  in  court,  of 
course,  and  you  heard  the  woman  from  the  public 
school  system  read  your  school  record?    A.  Yes. 
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Q.  And  your  health  record?    A.  Yes. 

Q.  Your  medical  record.  Did  you  hear  her  say 
anything  about  any  history  of  your  having  had 
any  epileptic  seizures?     A.  No. 

The  Court :  Had  you  ever  told  any  doc- 
tor connected  with  the  school  system  when 
he  talked  to  you  about  your  health,  if  you 
had  ever  had  any  epileptic  seizures? 

The  Witness:    No. 

Q.  Did  you  ever  tell  any  doctor  while  you  were         2636 
attending  school  that  you  suffered  from  migraine 
headaches?    A.  I  don't  think  so. 

Q.  I  believe  you  testified  that  you  had  an  epil- 
eptic seizure  before  March  4th,  about  six  months 
before  March  4,  1954?    A.  Yes. 

Q.  Do  you  recall  testifying  to  that?    A.  Yes. 

Q.  Was  that  while  you  were  attending  school  ? 
A.  It  might  have  been  in  the  summer.  I  don't 
remember  of  going  to  school. 

Q.  You  say  when  you  had  it  you  were  not  going 
to  school?    A.  No. 

Q.  Where  did  it  take  place,  according  to  you.         2637 
at  your  home  or  in  the  street  ?  Where  was  it  ?    A. 
I  think  it  was  in  my  house. 

Q.  At  your  house?    A.  Yes. 

Q.  Was  anybody  home  at  the  time?  A.  My 
mother  was  there. 

Q.  What  time  was  this?     A.  I  don't  know. 

0.  You  don't  recall?    A.  No. 

The  Court:  Did  your  mother  take  you 
to  a  doctor? 

The  Witness:    No. 
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Q.  Now,  Miss  Gresh,  did  you  have  any  epileptic 
seizure  on  March  4th  of  1954?    A.  On  that  day? 
Q.  Yes.    A.  I  don't  think  so. 

The  Court:  Is  there  any  doubt  on  the 
subject  as  to  whether  or  not  you  had  an 
epileptic  seizure  on  March  4th? 

The  "Witness:    Yes. 

The  Court:    You  are  in  doubt  about  it? 

Q.  You  remember  March  4th,  1954,  don't  you? 

2639  A.  Yes. 

Q.  That  was  the  day  your  mother  was  killed. 
You  remember  that  date,  don't  you?    A.  Yes. 

Q.  Well,  did  you  or  did  you  not  have  an  epilep- 
tic seizure  on  that  date?    A.  I  don't  think  so. 

Q.  Now,  you  also  testified  that  you  had  a 
seizure  after  March  4th;  is  that  correct?    A.  Yes. 

Q.  W7here  was  that,  Miss  Gresh?  A.  I  think 
it  was  at  Bellevue. 

Q.  While  you  were  at  Bellevue  ?    A.  Yes. 

Q.  You  had  an  epileptic  seizure.  And  I  assume 
doctors  were  in  attendance  there  and  treated  you 

2640  ^01  ^;  *s  *na^  right?    A.  Yes. 

Q.  That  was  while  you  were  at  Bellevue?  A. 
Yes. 

Q.  What  month  was  that?  A.  I  think  it  was 
Easter  Sunday. 

Q.  Easter  Sunday?     A.  Yes. 

Q.  That  would  be — I  think  the  calendar  will 
indicate  that  Easter  Sunday  was  April  18th.  And 
you  say  that  while  you  were  at  Bellevue  you  had 
this  epileptic  seizure;  is  that  right?    A.  Yes. 

Q.  And  the  doctors  treated  you  there?    A.  Yes. 

Q.  Now,  on  direct  examination  you  testified 
that  the  first  time  any  mention  ever  was  made  of 
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doing  away  with  your  mother  was  by  Billy  on 
March  1st;  is  that  correct"/    A.  Yes. 

Q.  And  I  believe  you  testified  that  at  that  time 
he  said  it  in  a  joking  manner;  is  that  right?  A. 
Yes. 

Q.  Where  were  you  at  that  time!  A.  The  dis- 
cussion took  place  at  his  house. 

Q.  Were  you  in  bed  at  the  time?    A.  No. 

Q.  Where  were  you,  in  one  of  the  rooms?  A. 
We  were  sitting  at  the  kitchen  table  in  his  house. 

Q.  Prior  to  that  remark  by  Billy  had  you  been         2642 
talking  about  your  mother's  opposition  to  your 
marriage?     A.  No. 

Q.  Well,  what  was  the  conversation  that  led  up 
to  this  joking  remark,  as  you  put  it,  by  Billy 
about  doing  away  with  your  mother?  What  led 
up  to  that  statement?  A.  I  don't  know.  We  were 
talking  about  everything. 

Q.  Can  you  tell  us  now  what  happened  just  be- 
fore Billy  made  that  statement?  Were  you  talk- 
ing about  your  mother's  opposition  to  your  mar- 
riage? A.  I  don't  know  how  the  conversation 
even  started. 

Q.  Now,  as  I  understood  your  direct  testimony, 
you  said  that  that  was  the  only  time  mention  was 
ever  made  of  doing  away  with  your  mother;  is 
that  right?    A.  Yes. 

Q.  There  was  never  another  word  said  about 
that  afterwards?    A.  No. 

Q.  Now,  you  do  recall,  as  you  have  testified  to 
on  direct  examination,  my  taking  a  statement 
from  you  in  the  presence  of  a  stenographer  in  my 
office?    A.  Yes. 
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Q.  And  that  was  on  March  30,  1954,  when  I 
asked  you  certain  questions  and  you  made  certain 
answers;  is  that  right?    A.  Yes. 

Q.  I  want  you  to  listen  to  the  questions  and 
the  answers  I  am  about  to  read  you  and  ask  you 
if  they  refresh  your  recollection. 

The  Court :  Mr.  Dermody,  will  you  indi- 
cate the  page  so  Mr.  Sweeny  can  follow. 

Mr.  Dermody :  I  am  reading  from  page 
6  of  the  statement. 

2645  ]y|r-  Sweeny:  Unfortunately,  I  don't 
have  a  copy  of  that  statement.  I  have  to 
read  from  the  official  record. 

Mr.  Dermody:  I  will  supply  you  with 
the  exhibit  in  evidence,  People's  Exhibit 
13. 

Mr.  Sweeny :    Thank  you. 

Q.  Page  6:  "Q.  Eventually  did  you  and  Sny- 
der discuss  your  mother's  opposition  to  your  get- 
ting married?    A.  Yes. 

"Q.  Do  you  understand  the  question?    A.  Yes. 

2646  "Q-  Tell  me  what  you  and  Snyder  said  about 
your  mother  not  wanting  you  to  get  married.  A. 
He  said  he  would  find  a  way  for  us  to  get  married. 

"Q.  You  had  told  him  that  your  mother  didn't 
want  you  to  get  married?    A.  Yes. 

"Q.  At  any  time  did  Snyder  tell  you  what  he 
intended  to  do  about  getting  married  even  though 
your  mother  objected?     A.  No. 

"Q.  Did  there  come  a  time,  Theresa,  when  you 
and  Snyder  discussed  the  possibility  of  doing 
away  with  your  mother,  killing  her?    A.  Yes. 

"Q.  When  did  that  discussion  first  take  place? 
A.  I  believe  it  was  on  the  Monday  of  March  1st, 
Monday  of  March." 
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Do  you  remember  being  asked  those  ques- 
tions and  making  those  answers?    A.  Yes. 

Q.  I  am  now  on  page  7 : 

"Q.  Where  did  that  discussion  take  place? 
A.  At  his  house. 

"Q.  Now,  I  want  you  to  tell  me  what  you  said 
about  it  and  what  he  said  about  it?  A.  He  told 
me  he  found  a  way,  that  he  was  going  to  find  a 
way  to  get  rid  of  my  mother  and  for  us  to  get 
married. ' ' 

Do  you  remember  being  asked  those  questions         2648 
and  making  those  answers?     A.  Yes. 

Q.  Was  that  the  truth?    A.  No. 

Q.  That  was  not  the  truth?    A.  No. 

Q.  You  say  you  were  lying  to  me  at  that  time  ? 
A.  Yes. 

Q.  Do  you  remember  in  the  very  first  part  of 
the  statement  I  said  to  you,  on  page  3 : 

"Q.  Before  we  go  any  further  I  want  to  warn 
you,  Theresa,  that  you  don't  have  to  say  anything 
if  you  don't  want  to,  and  anything  that  you  say 
now  can  be  used  against  you  later  on?    A.  Yes. 

"Q.  Knowing  what  I  have  just  told  you,  do  you         QfUO 
want  to  tell  me  the  truth  about  the  killing  of  your 
mother?    A.  Yes." 

Q.  Do  you  remember  me  asking  you  that  ques- 
tion?   A.  Yes. 

Q.  And  you  making  that  answer?     A.  Yes. 

Q.  So  that  you  say  now  that  when  you  made 
that  answer  to  the  question  I  read  to  you  a  mo- 
ment ago  that  you  were  not  telling  the  truth ;  is 
that  right?    A.  Yes. 

Q.  What  do  you  claim,  you  were  just  making  it 
up?  A.  I  wasn't  making  it  up.  I  didn't  know 
what  to  do. 

Q.  You  didn't  know  what  to  do?    A.  No. 
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Q.  Well,  while  you  were  with  these  detectives, 
Theresa,  did  any  of  them  threaten  you  in  any 
way,  myself  included?    A.  Not  threaten. 

Q.  Did  they  abuse  you  in  any  way!  A.  I  don't 
understand  that. 

The  Court:     Don't  you  know  what  the 
word  "abuse"  is? 
The  Witness:     No. 

Q.  Did  anybody  yell  at  you  or  scold  you  or  use 

2651  their  voice  to  you  or  mistreat  you  in  any  way? 
A.  No. 

Q.  Did  anybody  threaten  you  with  any  physical 
violence?    A.  No. 

Q.  And  you  say  now  that  the  only  discussion 
you  ever  had  with  Billy  about  doing  away  with 
your  mother  was  that  first  time  at  his  house,  and 
he  was  saying  it  in  a  joking  way;  is  that  right? 
A.  Yes. 

Q.  Do  you  remember  being  asked  these  ques- 
tions and  making  these  answers,  page  7 : 

"Q.  Did  you  have  another  discussion?    A.  Yes. 

2652  "Q.  About   getting  rid   of  your  mother?     A. 
Yes. 

"Q.  When  was  that?  A.  On  a  Wednesday, 
March  3rd. 

"Q.  March  3rd?    A.  Yes. 

"Q.  Where  did  that  discussion  take  place?  A. 
At  my  house. 

' '  Q.  What  was  said  by  you  and  by  Snyder  ?  A. 
He  said  he  would  do  it  tomorrow.  He  found  a  way 
to  get  rid  of  her." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  Was  that  the  truth?    A.  No. 

Q.  You  were  just  making  this  up?  A.  Not 
making  it  up.  I  just  said  it. 
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Q.  You  just  said  it.  And  did  you  just  happen 
to  pick  on  March  3rd  as  the  next  time  when  you 
said,  in  answer  to  my  question: 

"Q.  When  was  it  .'  A.  On  a  Wednesday,  March 
3rd."  Was  there  any  reason  why  you  picked  out 
Wednesday,  March  3rd?    A.  No. 

0.  And  when  I  asked  you,  "Where  did  that 
discussion  take  place?"  and  your  answer  was  "At 
my  house",  you  just  made  this  all  up?    A.  Yes. 

Q.  Why  did  you  make  it  up  ?  A.  I  was  afraid 
of  Billy.  2654 

Q.  You  were  afraid  of  Billy?    A.  Yes. 

Q.  And  being-  afraid  of  Billy  you  were  telling 
me  about  the  different  discussions  that  you  and 
Billy  were  having  about  the  killing  of  your 
mother?    A.  Yes. 

Q.  But  you  claim  here  on  the  stand  that  Billy 
told  you  that  if  you  opened  your  mouth  the  same 
thins-  would  happen  to  you  as  happened  to  your 
mother,  didn't  you?    A.  Yes. 

Q.  Weren't  you  certainly  opening  your  mouth 
to  me  at  that  time?  A.  Well,  at  that  time  I 
figured  that  he  couldn't  do  nothing. 


The  Court :  If  at  that  time  you  figured 
that  he  could  do  nothing,  then  your  answer 
that  you  made  the  statement  "because  of 
fear  of  Billy"  can't  be  true,  can  it? 

The  Witness:     It  is  true. 

The  Court:  But  you  say  when  you 
spoke  to  Mr.  Dermody  you  knew  that  Billy 
couldn't  do  you  any  harm? 

Mr.  Sweeny:  Objection,  if  Your  Honor 
please,  to  the  form  of  the  question. 

The   Court:     Objection  overruled. 
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The  Court:  Didn't  you?  Will  you 
please  repeat  the  question? 

(The  record  was  repeated  as  follows: 
"But  you  say  when  you  spoke  to  Mr.  Der- 
niody  you  knew  that  Billy  couldn't  do  you 
any  harm,  didn't  you?") 

The  Witness:  I  thought  that  if  Billy 
would  say  things  that  was  not  true,  I  had 
to  say  things,  too,  that  weren't  true. 

The    Court:      So   it   wasn't    because    of 

2657  your  fear  of  what  Billy  would  do  to  you? 

The  Witness :  Not  what  he  would  do 
to  me. 

The  Court:  So  your  present  testimony 
is  that  you  knew  that  Billy  was  going  to 
lie  about  you,  so  you  thought  you  might 
as  well  lie  about  him;  is  that  it? 

Mr.  Sweeny:  I  object  to  that,  if  Your 
Honor  please.  That  is  not  the  answer  that 
she  made. 

The  Court:     Objection  overruled. 

Mr.  Sweeny:     Exception. 

The  Court:    Is  that  your  answer? 

The  Witness:     No. 

By  Mr.  Dermody: 
Q.  Now,  Miss  Gresh,  there  is  one  point — 

The  Court:  Let  the  record  show  that 
the  "No"  came  exactly  three  minutes  after 
the  question  was  put. 

Mr.  Sweeny:  I  have  no  objection  to 
that,  Your  Honor,  except  that  when  I  made 
the  motion — 

The  Court:     You  want  it  stricken  out? 
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Mr.  Sweeny:  1  merely  want  to  call  at- 
tention that  on  my  application  you  left  it 
to  the  jury. 

The  Court:    Proceed. 

Q.  Miss  Gresh,  how  did  you  feel  toward  your 
mother  prior  to  her  death"?  How  did  you  get 
along  with  her!    A.  We  got  along  fairly  well. 

Q.  Did  you  feel  that  she  was  doing  everything 
she  could  to  support  you  and  feed  you  and  clothe 
you?    A.  Yes.  2660 

Q.  As  a  matter  of  fact,  she  was  holding  down 
a  couple  of  jobs  at  that  time  just  before  her 
death,  wasn't  she?    A.  Yes. 

Q.  She  was  going  to  work,  I  think  you  said,  at 
6:30  in  the  morning,  and  she  would  come  home 
late  at  night?    A.  Yes. 

Q.  Did  she  have  a  job  in  a  shoe  factory  just 
before  her  death?    A.  Yes. 

Q.  And  after  she  finished  work  at  the  shoe 
factory  she  cleaned  office  buildings,  didn't  she? 
A.  I  didn't  know  what  her  job  was. 

Q.  But  she  had  another  job  at  night,  didn't 
she?     A.  Yes. 

Q.  And  you  say  you  got  along  well  with  her; 
is  that  right?     A.  Yes. 

Q.  Now,  after  you  met  Byers  or  Snyder,  as 
you  kneAv  him,  you  say  you  fell  in  love  with  him ; 
is  that  right?    A.  Yes. 

Q.  How  did  he  get  alono;  with  your  mother? 
A.  Very  nice. 

Q.  Did  there  come  a  time  when  you  were  in 
the  apartment  with  Byers  and  your  mother  came 
in  and  you  were  in  the  bed  room  in  a  nightgown 
and  he  was   in   the   parlor   or   living  room,   and 
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your  mother  came  in  and  scolded  you  and  Byers 
and  told  you  that  you  ought  to  be  ashamed  of 
yourself?    A.  No. 

Q.  That  never  happened?    A.  No. 

Q.  You  heard  Byers  testify  to  that,  didn't  you? 
A.  Yes. 

Q.  Now,  after  you  met  Byers,  I  believe  you 
testified  you  fell  in  love  with  him;  is  that  right? 
A.  Yes. 

Q.  And  when  the  time  came  that  you  felt  that 

2663  y°u  mignt  De  pregnant,  you  told  him  that  you 
wanted  to  get  married;  is  that  right?    A.  Yes. 

Q.  When  did  you  first  get  the  idea  that  you 
might  be  pregnant,  what  date  was  that?  A.  I 
didn't  have  the  idea  that  I  was  pregnant.  I 
just  brought  up  to  him  that  we  should  get  mar- 
ried before  I  do  become  pregnant. 

Q.  Didn't  there  come  a  time  when  you  felt 
you  were  pregnant?     A.   No. 

Q.  You  never  felt  that  you  were  pregnant? 
A.  No. 

Q.  And  didn't  you  ever  tell  Byers  that  you 
thought  you  were  pregnant?     A.  No. 

The  Court:  Didn't  you  tell  us  a  short 
time  ago  that  on  one  occasion  when  Byers 
threatened  you,  you  said  "you  would  be 
killing  two  because  I  am  pregnant"? 

The  Witness :  That  was  when  he  threat- 
ened me. 

Q.  That  is  what  I  mean.  Maybe  you  didn't 
understand  my  question.  Miss  Gresh,  if  at  any 
time  I  ask  you  a  question,  if  you  don't  under- 
stand it  please  don't  hesitate  to  tell  me.  Will  you 
do  that?    A.  Yes. 
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Q.  Now,  I  ask  you  again,  at  any  time  did  you 
feel  that  you  had  become  pregnant?  A.  I  still 
don't  understand  that  question. 

Q.  Well,  at  any  time  after  you  started  going 
with  Byers  did  you  get  the  idea  that  you  might 
be  pregnant?  Do  you  know  what  the  word  preg- 
nant is?    A.  Yes. 

Q.  Did  you  ever  get  that  idea  that  you  might 
be  pregnant  as  a  result  of  your  affair  with  Byers? 
A.  On  the  day  he  threatened  me  I  told  him  I 
was.  2666 

Q.  Well,  did  you  actually  believe  that  you  were  ? 
A.  No. 

Q.  You  were  lying  to  him  at  that  time?  A. 
Yes. 

Q.  Well,  at  any  time  from  the  time  you  met 
Byers  until  the  time  you  were  charged  with  this 
crime,  did  you  ever  have  an  idea  that  you  were 
actually  pregnant?    A.  I  had  an  idea  that  I  was. 

Q.  That  is  what  I  am  getting  at.  When  did 
you  get  that  idea?  A.  After  they  arrested  me 
and  sent  me  to  Bellevue. 

Q.  Well,  didn't  you  ever  write  Billy  a  letter         oCftl 
telling  him  that  you  thought  you  were  pregnant? 
A.  I  think  I  wrote  him  a  letter,  but  I  don 't  know 
what  I  told  him. 

Q.  But  in  any  event,  you  know  now  that  you 
were  never  pregnant  and  you  never  had  a  baby, 
did  you?     A.  That's  right. 

The  Court:    And  you  never  had  a  mis- 
carriage? 

The  Witness:    No. 

Q.  Now,  you  said  that  when  Billy  first  made 
mention  of  the  fact  about  doing  away  with  your 
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mother  you  looked  at  him  and  said,  "You  must 
be  crazy";  is  that  right?    A.  Yes. 

Q.  At  any  time  did  you  ever  agree  to  go  in  on 
any  idea  of  killing  your  mother?    A.  No. 

Q.  You  are  sure  about  that?    A.  Of  course. 

Q.  Now,  do  you  remember  being  asked  these 
questions  and  making  these  answers,  page  8: 

' '  Q.  How  did  you  feel  about  getting  rid  of  your 
mother?    A.  (No  response.) 

"Q.  Did  you  agree  to  it?    A.  Yes. 

2669  "Q*  ^n  °^ner  words,  were  you  prepared  to  go 
along  with  the  idea  of  killing  your  mother  so 
that  you  could  get  married?     A.  Yes." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers  in  this  statement? 
A.  Yes. 

Q.  You  admit  that  you  made  those  answers 
to  those  questions?    A.  Yes. 

Q.  Do  you  remember  being  asked  this  question 
and  making  this  answer.  I  withdraw  that.  I 
believe  on  direct  examination  you  testified  that 
there  was  never  any  plan  between  you  and 
Snyder  to  kill  your  mother;  is  that  right?  A. 
Yes. 

Q.  And  that  you  and  he  never  discussed  any 
ways  or  means  of  doing  it;  is  that  right?  A. 
Yes. 

Q.  Do  you  remember  being  asked  these  ques- 
tions and  making  these  answers,  page  8  again: 

"Q.  Did  you  see  Snyder  on  the  4th  of  March, 
which  would  be  Thursday?    A.  Yes. 

"Q.  Did  you  have  any  more  discussion  about 
doing  away  with  your  mother?    A.  Yes. 

"Q.  Tell  me  what  you  said  and  what  he  said 
about  that.     A.  I  asked  him  when  he  was  going 
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to  do  it  and  he  said  he  was  going  to  do  it  when 
she  came  home  that  night." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  You  admit  that  you  made  that  answer  to 
that  last  question?    A.  Yes. 

Q.  "Q.  You  asked  him  when  he  was  going  to 
do  what?  A.  When  he  was  going  to  do  away 
with  her,  or  whatever  he  was  going  to  do. 

"Q.  Did  you  understand  when  he  said  he  was 
going  to  do  away  with  her  that  he  was  going  to         2672 
kill  her?    A.  Yes. 

"Q.  And  you  say  you  agreed  to  that?    A.  Yes. 

"Q.  Where  did  this  discussion  take  place  on 
the  4th?    A.  At  my  house. 

"Q.  And  you  say  Snyder  told  you  he  was  going 
to  do  it  that  night;  is  that  right?     A.  Yes." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?     A.  Yes. 

Q.  And  you  admit  that  you  made  those  an- 
swers?    A.  Yes. 

Q.  This  was  on  March  30,  1954;  is  that  right? 
A.  Yes. 

Q.  Do  you  remember  being  asked  this  question, 
page  9: 

"Q.  What  happened  when  you  returned  to  your 
home  about  7:30  or  8:00  on  March  4th?  A.  He 
told  me  when  was  the  right  time  to  go  in  my  room 
and  stay  in  there  and  not  to  come  out  unless  he 
would  call." 

Do  you  remember  being  asked  that  question 
and  making  that  answer?     A.  Yes. 

Q.  You  admit  that  you  answered  the  question 
the  way  I  read  it  to  you?     A.  Yes. 
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Q.  "Q.  What  did  he  say  he  was  going  to  do? 
A.  He  was  going  to  stay  in  the  kitchen  and  wait 
for  her." 

Do  you  remember  being  asked  that  question 
and  making  that  answer!     A.  Yes. 

Q.  You  admit  that  you  made  that  answer  to 
that  question;  is  that  right?     A.  Yes. 

Q.  On  March  30th?    A.  Yes. 

Q.  And  you  say  now  on  the  stand  that  there 
was  no  discussion  of  any  plan  at  all?     A.  No. 

2675  Q*  Now,  as  I  understood  your  testimony  on 
direct  examination,  you  say  that  Billy  told  you 
to  stay  in  the  bed  room  and  that  he  was  going 
to  go  out  and  have  a  talk  with  your  mother;  is 
that  right?    A.  Yes. 

Q.  Nothing  said  about  any  killing?     A.  No. 

Q.  And  he  wanted  you  to  stay  in  the  bed  room ; 
right?    A.  Yes. 

Q.  But  he  also  suggested  that  you  turn  the  ra- 
dio up  loud;  is  that  right?    A.  Yes. 

Q.  Did  he  say  why?  A.  He  said  to  keep  the 
radio  loud  in  case  if  I  hear  any  loud  talking 
or  any  discussion  that  was  going  on  between  him 
and  my  mother. 

Q.  He  didn't  want  you  to  hear  any  loud  talk- 
ing; is  that  right?    A.  That's  right. 

Q.  And  I  believe  you  then  testified  that  you 
heard  some  kind  of  a  noise  outside;  is  that  right? 
A.  Yes. 

Q.  What  kind  of  a  noise  was  it?  A.  (No  re- 
sponse.) 

Q.  Did  you  hear  your  mother  holler?  A.  I 
don't  know  if  it  was  hollering  or  talking. 

Q.  Well,  did  you  hear  vour  mother's  voice? 
A.  No. 
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Q.  You  did  not  recognize  it  as  your  mother's  ' 
voice?     A.  I  couldn't  recognize  the  voices  with 
the  radio  on. 

Q.  And  after  that  you  saw  Billy;  is  that  right? 
I  withdraw  that  question.  You  heard  this  noise 
and  then  I  believe  you  testified  you  heard  a  thud 
or  something  fall;  is  that  right?     A.  Yes. 

Q.  And  then  you  saw  Billy?     A.  That's  right. 

Q.  Did  he  come  into  the  bed  room?     A.  Yes. 

Q.  Now  at  the  time  you  saw  Billy  come  into 
the  bed  room,  did  he  have  anything  in  his  hand?         2678 
A.    He   was   holding   something. 

Q.  And  did  you  see  what  it  was?  A.  I  couldn't 
tell  what  it  was  in  his  hand. 

Q.  You  couldn't  tell?    A.  No. 

Q.  Why  couldn't  you  tell?  Was  the  light  on 
in  the  room?    A.  A  lamp. 

Q.  But  the  lamp  was  lit,  wasn't  it?     A.  Yes. 

0.  He  was  holding  something  but  you  couldn't 
say  what  it  was?     A.  No. 

Q.  Now,  do  you  remember  being  asked  these 
questions  and  making  these  answers,  page  13: 

"Q.  You  say  Billy  came  into  your  room;  is 
that  right?     A.  Yes. 

"Q.  Was  he  holding  anything  in  his  hand?  A. 
Yes. 

"Q.  What  was  he  holding?     A.  A  hammer. 

"Q.  Did  you  notice  anything  about  the  ham- 
mer?   A.  No. 

"Q.  Did  von  notice  anything  on  the  hammer? 
A.  Yes. 

"Q.  What  did  you  notice?  A.  Some  blood  on 
it, 

"Q.  What  part  of  the  hammer  was  the  blood 
on?  A.  I  don't  remember.  T  just  seen  the  blood 
on  the  hammer." 
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Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  You  admit  that  you  made  those  answers  on 
March  30th?    A.  Yes. 

Q.  You  say  now  that  you  didn't  know  it  was 
a  hammer  he  was  holding  in  his  hand?  A.  He 
was  holding  something. 

Q.  But  you  say  you  don't  know,  as  you  sit 
there  now,  that  it  was  a  hammer?    A.  No. 

Q.  On  March  30th  you  told  me  not  only  that 

2681  ^  was  a  hammer  DUt  that  you  saw  blood  on  it; 
isn't  that  right?    A.  Yes. 

Q.  And  you  say  at  that  time  you  were  afraid 
of  Billy:  is  that  right?     A.  Yes. 

Q.  And  that  is  why  you  were  making  these 
statements?     A.  Yes. 

Q.  Because  you  were  afraid  of  him?     A.  Yes. 

Q.  Now,  you  testified  on  direct  examination — 
and  correct  me  if  I  am  wrong — that  when  Billy 
came  into  your  room  he  didn't  say  anything  at 
all,  is  that  right,  when  he  had  this  something  in 
his  hand,  whatever  it  was?    A.  Yes. 

Q.  And  then  he  ran  out;  is  that  right?  A. 
Yes. 

Q.  And  then  you  heard  some  more  noise;  is 
that  right?    A.  I  don't  think  I  said  I  heard  noise. 

Q.  Then  tell  me  again  what  happened.  He  left 
the  room,  he  ran  out  of  the  bed  room.  What  was 
the  next  thing  that  happened  now?    A.  He  called. 

Q.  And  when  he  called  you  did  you  leave  the 
bed  room?     A.  Yes. 

Q.  And  what  happened  ?  A.  I  came  to  the  door 
of  the  kitchen.    I  saw  blood  on  the  floor. 

Q.  What  else  did  you  see?  A.  The  hammer 
in  the  middle  of  the  blood. 
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Q.  The  hammer  was  in  the  middle  of  the  blood,  • 
you  say?    A.  Yes. 

Q.  Now,  what  happened  then?  You  remember 
that  very  well,  don't  you?     A.  Yes. 

Q.  You  have  a  distinct  recollection  of  seeing 
the  hammer  lying  in  the  blood;  is  that  right? 
A.  Yes. 

Q.  What  happened  then?  A.  Billy  was  in  the 
hallway. 

Q.  Yes.    What  was  he  doing?    A.  He  was  bend- 
ing down  or  he  was  on  his  right  knee,  one  or  the         2684 
other. 

Q.  On  his  right  knee  or  bending  down.  What 
else  did  you  see?    A.  My  mother's  foot. 

Q.  You  saw  your  mother's  foot?    A.  Yes. 

Q.  So  that  at  the  time  you  came  out  and  saw 
what  you  just  described,  you  knew  it  was  your 
mother  in  the  hallway,  didn't  you?    A.  Yes. 

Q.  And  what  was  the  next  thing  that  happened? 
A.  Billy  told  me  to  pick  up  the  hammer  and  give 
it  to  him. 

Q.  Billy  told  you  to  pick  up  the  hammer  and 
give  it  to  him.  "What  happened  then?  A.  I  told 
him  No. 

Q.  You  remember  that  distinctly,  that  you  told 
him  No?    A.  Yes. 

Q.  And  did  you  tell  him  why  you  didn't  want 
to  pick  it  up?    A.  I  can't  remember. 

Q.  Well,  did  you  tell  him  that  you  didn't  want 
to  pick  it  up  because  it  was  lying  in  the  blood? 
A.  It  may  have  been  something  like  that. 

Q.  And  then  what  happened?    A.  I  don't  know. 

Q.  You  don't  know  what  happened  after  that? 
A.  No. 

Q.  Do  you  remember  him  asking  you  to  give 
him  something?    A.  When  I  refused  to  give  him 
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the  hammer,  then  he  did  say,  "Well,  hand  me 
something. ' ' 

Q.  You  remember  that  then  he  said  to  you, 
"Well,  hand  me  something";  is  that  right?  A. 
Yes. 

Q.  What  was  the  next  thing  that  happened? 
A.  I  can't  recall  what  happened  after  that. 

Q.  You  don't  recall?    A.  No. 

Q.  At  the  time  Billy  said  to  you,  "Hand  me 
something,"  was  he  in  the  kitchen  or  in  the  hall- 

2687  way?    A.  In  the  hallway. 

Q.  And  where  were  you  ?    A.  At  the  door. 

Q.  Just  as  you  enter  the  hallway?  Now,  you 
point  out  on  this  diagram  (indicating  People's 
Exhibit  1) — have  you  seen  it  before?    A.  Yes. 

Q.  You  have  seen  it  while  you  have  been  sitting 
in  court;  you  know  what  it  represents,  don't  you? 
A.   (No  answer.) 

Q.  The  layout  of  that  apartment?    A.  Yes. 

Q.  At  the  time  you  came  out  of  your  bed  room 
when  Billy  called  you  and  you  say  you  saw  him 
bending  down  or  kneeling  on  his  right  knee  in  the 

2688  hallway,  you  point  out  on  that  diagram,  People's 
Exhibit  1  in  Evidence,  where  Billy  was  at  that 
time?  A.  Some  place  about  here  (indicating  with 
pointer  on  diagram). 

Mr.  Dermody:  May  we  have  her  mark 
it,  your  Honor,  with  her  initials? 

The  Court:  Mark  an  "X"  and  put  your 
initials  there. 

Q.  By  the  way,  Miss  Gresh,  you  were  able  to 
see  that  without  your  glasses  at  that  time?  A. 
Yes,  because  the  wall  is  long.  (The  witness 
marks  on  diagram,  as  indicated.) 
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Q.  Now,  while  you  have  the  exhiibt  there,  point 
out  on  the  diagram  where  you  were  standing 
when  Billy  said  to  you,  "Hand  me  the  hammer" 
or  "Hand  me  something",  after  he  said,  "Hand 
me  the  hammer" — where  were  you  standing  at 
that  point?     A.  About  here  (indicating). 

Q.  Mark  that  with  an  "X"  and  your  initials. 

The  Court:  And  the  number  "2"  along- 
side of  it. 

A.  (The  witness  marks   on  Exhibit  1,   as  indi-         ogon 
cated.) 

Q.  Now,  you  say  this  is  where  Billy  was  stand- 
ing, and  this  is  where  you  were  standing  at  that 
point,  right?     A.  Yes. 

Q.  And  you  remember  him  saying  to  you, 
"Give  me  the  hammer,"  and  you  didn't  pick  the 
hammer  up,  did  you?    A.  No. 

Q.  Then  you  remember  him  saying  to  you, 
"Well,  give  me  something" — were  those  the 
words  he  used?  Did  he  use  the  word  "some- 
thing"?   A.  I— yes. 

Q.  That's  the  word  he  used,  "Give  me  some- 
thing"? is  that  right?    A.  Yes. 

Q.  I  ask  you  now  what  was  the  next  thing  that 
happened  to  you?  When  he  said  to  you,  "Give 
me  something"  what,  if  anything,  did  you  do? 

Mr.  Sweeny:  I  object  to  this,  your 
Honor.  She  has  already  answered  that 
question  three  times. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Q.  What  did  you  do,  Miss  Gresh,  if  you  did 
anything?    A.  I  don't  know. 
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Q.  Well,  did  you  ever  remember  what  you  did? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  No. 

Q.  Did  you  ever  tell  anybody  what  you  did 
after  he  asked  you  to  hand  him  something?  A. 
Yes. 

Q.  When  was  that?    A.  I  believe  in  your  office. 

2693  Q*  ^nat  was' on  March  the  30th,  was  it?     A. 
Yes. 

Q.  By  the  way,  Miss  Gresh,  when  you  were 
first  questioned  by  the  detectives  in  the  station 
house  on  Saturday,  March  the  27th,  they  asked 
you  if  you  wanted  to  get  it  off  your  chest  and  you 
told  them  you  would,  is  that  right?    A.  Yes. 

Q.  And  you  then  told  them  what  you  claimed 
at  that  time  you  knew  about  your  mother's  death, 
is  that  right?    A.  Yes. 

Q.  Did  you  tell  them  at  that  time  about  hand- 
ing Billy  the  knife  when  he  asked  you  to  give  him 
9PQ4.         something?    A.  No. 

Q.  You  mentioned  nothing  about  that,  did  you  ? 
A.  No. 

Q.  As  a  matter  of  fact,  you  mentioned  nothing 
about  a  knife  until  after  the  detectives  told  you 
that  they  had  spoken  to  Billy?    A.  Yes. 

Q.  Then  you  admitted  it  to  the  detectives  and 
to  me  that  you  did  hand  him  the  knife,  is  that 
right?    A.  Yes. 

Q.  Now,  do  you  remember  being  asked  these 
questions — you  say  now,  as  you  sit  there,  you  do 
not  remember  what  happened  after  he  said, 
"Hand  me  something"?    A.  Yes. 
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Q.  Do  you  remember  being  asked  these  ques- 
tions and  making  these  answers — 

Mr.  Solomon:   Page,  Mr.  Dermody? 
Mr.   Dermody:    I'll  be   right  with  you. 
Page  15. 

Q.  — "Q.  When  you  got  into  the  kitchen,  what 
did  you  see!    A.  Blood  on  the  floor. 

"Q.  What  else  did  you  see?  A.  Billy  was 
standing  in  the  hallway  with  his  back  toward  me. 

"Q.  Did  you  see  anything  on  the  kitchen  floor?         2696 
A.  The  hammer. 

"Q.  Where  was  that  with  reference  to  the 
blood?  Was  the  hammer  lying  in  the  blood?  A. 
Yes. 

"Q.  And  you  say  Billy  was  in  the  hallway  with 
his  back  toward  you,  is  that  right?    A.  Yes." 

Mr.  Sweeny:  I  object  to  this  line  of 
questioning.  It  doesn't  differ  from  what 
the  witness  testified. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception. 


Q.  "Q.  What  position  was  he  in?  A.  I  believe 
in  a  kneeling  position — " 

Mr.  Sweeny :    I  make  the  same  objection. 
The  Court :    Objection  overruled. 

Q.  Now,  Miss  Gresh,  you  remember  being  asked 
those  questions  and  making  those  answers,  right? 
A.  Yes. 

Q.  And  you  say  that's  the  truth?    A.  Yes. 

Q.  Everything  as  you  gave  it  to  me,  question 
and  answer,  that  was  one  hundred  per  cent  truth, 
is  that  right?    A.  Yes. 
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Q.  To  continue:  "Q.  Could  you  see  any  part 
of  the  body?    A.  Yes. 

"Q.  What  could  you  see?    A.  Her  legs. 

"Q.  Were  they  in  the  hallway?    A.  Yes. 

"Q.  And  was  your  mother  moving  her  legs  at 
that  time?    A.  Yes." 

Mr.  Sweeny:    I  make  the  same  objection. 
It  is  not  contradictory. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  As  far  as  I  have  gone,  was  that  all  true? 
A.  Yes. 

Q.  One  hundred  per  cent  true?    A.  Yes. 

Q.  "Q.  What  was  she  doing?  A.  I  believe  she 
was  hitting  the  wall. 

"Q.  Hitting  the  wall  with  her  legs?    A.  Yes. 

"Q.  Was  she  making  any  other  sounds?  A. 
A  very  faint  noise." 

Is  that  true?    A.  Yes. 

Q.  One  hundred  per  cent  true,  those  answers 
you  were  making  at  that  time  on  March  30th? 
2700        A.  Yes. 

Q.  To  continue:  "Q.  And  did  Billy  say  any- 
thing to  you  as  you  came  out  of  the  bed  room? 
A.  He  told  me  to  pick  up  the  hammer  and  give  it 
to  him." 

Was  that  the  truth?    A.  Yes. 

Q.  "Q.  What  did  you  say?  A.  I  didn't  want 
to  touch  it. 

"Q.  Why  didn't  you  want  to  touch  it?  A.  Be- 
cause it  was  lying  in  the  blood. 

"Q.  And  you  told  Billy  you  didn't  want  to 
touch  the  hammer?    A.  Yes." 

Was  that  the  truth?    A.  Yes. 
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Q.  One  hundred  per  cent  truth?    A.  Yes. 

Q.  You  weren't  adding  anything  on  or  leaving 
anything  out  at  that  point,  were  you?    A.  No. 

Q.  All  right,  now,  we  will  continue:  "Q.  What 
did  you  say  then?  A.  He  told  me  to  give  him 
something. ' ' 

Was  that  the  truth?    A.  Yes. 

Q.  One  hundred  per  cent  truth?    A.  Yes. 

Q.  You  weren't  adding  anything  on  or  leaving 
anything  out? 

Mr.  Sweeny :    I  object  to  that.  2702 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Were  you?    A.  No. 

Q.  Now,  the  next  question:  "Q.  What  did  you 
do?  A.  I  picked  up  the  knife  off  the  table  and 
handed  it  to  him." 

Now,  do  you  remember  being  asked  that  ques- 
tion and  making  that  answer?    A.  Yes. 

Q.  Was  that  the  truth?    A.  No. 

Q.  You  say  at  that  point  you  weren't  telling 
the  truth?    A.  No.  2703 

Q.  All  the  other  questions  that  immediately 
preceded  the  one  I  just  asked  you  and  the  answers 
were  all  true  except  this  one,  is  that  right?  A. 
Yes. 

Q.  You  remember  being  asked  this  question 
and  making  this  answer:  "Q.  I  show  you  this 
knife,  Theresa,  and  ask  you  if  you  recognize  it? 
A.  Yes. 

"Q.  Is  this  the  knife  that  you  picked  up  from 
the  table?     A.  Yes. 

"Q.  Was  that  in  the  kitchen?    A.  Yes. 


902 

2704  Theresa  Gresh,  Defendant — Cross 

"Q.  Is  this  the  knife  that  you  handed  to  Billy? 
A.  Yes." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers!    A.  Yes. 

Q.  "Q.  Did  he  ask  you  to  hand  him  the  knife? 
A.  No." 

You  remember  being  asked  that  question  and 
making  that  answer?    A.  Yes. 

Q.  Was  that  the  truth?    A.  No. 

Q.  Well,  didn't  you  admit  before  that  he  said 

2705  to  you,  "Give  me  something"?     He  didn't  ask 
you  to  hand  him  a  knife,  did  he  ? 

Mr.  Sweeny:     I  object  to  the  form  of 
that  question  as  argumentative. 
The  Court:     Objection  overruled. 

A.  (No  answer.) 

Q.  Did  Billy  ever  ask  you  to  hand  him  a  knife? 
A.  No. 

Q.  He  asked  you  to  hand  him  something,  didn't 
he?    A.  Yes. 

Q.  That's  the  word  he  used.  So  when  I  asked 
°706  y°u  ^e  Question,  "Did  he  ask  you  to  hand  him 
the  knife"  and  you  made  the  answer  "No", 
wasn't  that  the  truth?    A.  Yes. 

Mr.   Sweeny:     I  object  to  the  form  of 
that  question. 

The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  You  remember  being  asked  this  question 
and  making  this  answer:  "Q.  Do  you  notice  the 
blade  of  this  knife" — do  you  remember  me  show- 
ing you  a  knife?    A.  Yes. 

Q.  And  you  identifying  it?    A.  Yes. 
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Q.  And  I  asked  you  this  question:  "Do  you 
notice  the  blade  of  this  knife;  was  it  in  the  con- 
dition it  is  in  now  when  you  handed  it  to  him? 
A.  No. 

"Q.  Do  you  notice  the  top  part  of  the  blade  is 
broken?    A.  Yes. 

"Q.  It  wasn't  broken  at  the  time  you  handed 
it  to  him?    A.  No." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  Were  they  true?    A.  No.  2708 

Q.  Were  you  saying  that  because  you  were 
afraid  of  Billy  at  the  time? 

Mr.  Sweeny:  I  object  to  that  as  argu- 
mentative. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:  And  I  move  to  strike  out 
any  answer. 

The  Court :  Motion  denied. 

Mr.  Sweeny:   Exception. 

Q.  Were  you  saying  that  because  you  were 
afraid  of  Billy  at  that  time?    A.  Yes.  2709 

Q.  Did  you  see  Billy  with  a  knife  in  his  hand 
at  any  time  you  were  in  the  kitchen?    A.  No. 

Q.  Do  you  remember  being  asked  this  question 
and  making  this  answer — Page  18:  "Q.  What 
did  you  see  him  doing  with  the  knife  when  you 
handed  it  to  him?  A.  I  saw  his  hand  moving  into 
an  upper  position  and  then  I  walked  into  the 
other  room." 

Do  you  remember  being  asked  that  question 
and  making  that  answer?     A.  Yes. 

Q.  You  say  that  isn't  true  now?    A.  No. 
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Q.  Were  you  telling  me  that  on  March  30th, 
that  when  you  handed  Billy  the  knife  you  saw 
his  hand  go  into  an  upper  position,  because  you 
were  afraid  of  Billy?    A.  Yes. 

Q.  After,  as  you  claim  now — I'll  withdraw 
that.  As  I  understand  it,  you  claim  now  that 
after  Billy  asked  you  to  hand  him  something, 
you  don't  remember  anything  that  happened 
until  you  were  back  in  your  own  bed  room,  is 
that  right?    A.  Yes. 

2711  Q-  -D°  y°u  remember  being  asked  this  question 
and  making  this  answer: 

"Q.  You  didn't  stand  there  where  you  were? 
A.  No. 

"Q.  You  went  back  into  your  own  room?  A. 
Yes. 

"Q.  And  what  happened  then?  A.  I  heard  him 
drag  something  and  I  moved  towards  my  door 
and  I  seen  my  mother's  feet. 

"Q.  Was  Billy  dragging  your  mother  along 
the  floor?    A.  Yes." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  You  say  that  that  isn't  true?    A.  No. 

Q.  You  didn't  see  Billy  dragging  your  mother's 
body  along  the  floor?    A.  No. 

Q.  And  you  claim  now  that  the  only  reason  you 
told  me  that  was  because  you  were  afraid  of 
Billy?    A.  Yes. 

Q.  You  testified  here  that  he  told  you  if  you 
ever  said  anything  about  what  he  had  done,  the 
same  thing  would  happen  to  you,  right?    A.  Yes. 

Q.  And  that's  why  you  were  afraid  of  him? 
A.  Yes. 


2712 
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Mr.  Sweeny:  May  I  have  that  read?  I 
didn't  hear  that. 

(The  record  was  read  by  the  stenog- 
rapher.) 

Q.  Now,  Miss  Gresh,  at  the  time  you  say  you 
recall  definitely  Byers'  asking  you  to  give  him 
''something"  after  you  refused  to  pick  up  the 
hammer,  did  you  know  what  he  wanted  the  ham- 
mer for? 

Mr.  Sweeny:    I  object  to  that  as  calling        2714 
for  the  mental  operation  of  somebody  else. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.   (No  answer.) 

Q.  Can  you  answer  that,  Miss  Gresh?  A.  I 
knew  he  was  to  use  it  on  her  again. 

Q.  You  knew  he  was  going  to  use  it  on  your 
mother,  didn't  you?    A.  Yes. 

Q.  You  knew  when  he  asked  you  to  give  him 
tlie  hammer,  that  that's  what  he  wanted  it  for. 
didn't  you?    A.  Yes.  2715 

Q.  But  you  said  that  you  told  Snyder  that  you 
didn't  want  to  pick  it  up  because  it  was  lying  in 
the  blood:  you  remember  that,  don't  you?  A. 
Yes. 

Q.  Then,  you  say,  he  asked  you  to  give  him 
"something",  right?    A.  Yes. 

Q.  And  you  knew  what  he  wanted  "something" 
for? 

Mr.  Sweeny:     I  object  again  as  calling 
for  somebody  else's  mental  operation. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:     Exception. 

s .   (No  answer.) 
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Q.  Didn't  you,  Miss  Gresh?    A.  Yes. 
Q.  Do  you  remember  being  asked  these  ques- 
tions and  you  making  these  answers : 
"Q.  Let  me  ask  you  this,  Theresa — " 

Mr.  Sweeny:    The  page,  please. 
Mr.  Dermody:    Page  18. 

Q.  "Q.  At  the  time  you  handed  Billy  this  knife 
that  you  have  identified,  that  you  took  from  the 
kitchen  table,  did  you  know  what  he  intended  to 

2717  do  with  it?    A.  Yes. 

"Q.  Did  you  know  that  he  wanted  it  to  kill 
your  mother?    A.  Yes. 

"Q.  And  you  handed  it  to  him?    A.  Yes. 

"Q.  Knowing  what  he  intended  to  use  it  for? 
A.  Yes." 

Do  you  remember  being  asked  those  questions 
and  making  those  answers?    A.  Yes. 

Q.  And  do  you  admit  that  you  made  those 
answers  to  those  questions?    A.  Yes. 

Q.  By  the  way,  Miss  Gresh,  did  you  notice 
whether  Billy  was  wearing  anything  on  his  hands 

2718  that  night?    A.  I  think  he  had  gloves  on. 

Q.  When  did  he  have  the  gloves  on?  A.  I 
think  it  was  when  he  first  came  in  to  me. 

Q.  When  he  first  came  into  the  bed  room?  A. 
Yes. 

Q.  After  you  had  heard  the  noise  outside?  A. 
Yes. 

Q.  Let  me  ask  you  this,  Miss  Gresh :  When  you 
were  in  the  bed  room  with  Billy,  before  he  went 
out  and  told  you  to  turn  the  radio  up,  that  he 
was  going  to  have  a  talk  with  your  mother,  did 
he  have  his  gloves  on?    A.  No. 

Q.  Then  you  say  you  heard  this  noise  and 
Snyder  came  back  into  the  bed  room,  is  that 
right?    A.  Yes. 
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Q.  He  was  holding  something  in  his  hand!    A: 
Yes. 

Q.  You  claim  now  you  didn't  know  what  it  was? 
A.  That's  right. 

Q.  At  that  time,  you  say,  he  had  gloves  on  ?    A. 
I  think  he  did. 

Q.  Well,  do  you  remember  telling  me  that  in 
the  statement  I  took  from  you  ?    A.  I  think  I  did. 

Q.  What  kind  of  gloves  were  they — the  color 
I  am  talking  of?    A.  Black. 

Q.  Do  you   remember   telling  me   that   in   the         2720 
statement?    A.  I  think  so. 

Q.  And  that  was  the  truth,  wasn't  it?    A.  Yes. 

Q.  Now,  at  any  time  that  night  did  you  see  any 
blood  on  Billy's  clothes?     A.  Yes. 

Q.  By  the  way,  how  was  he  dressed  that  night? 
A.  I  think  he  had  dungarees  on  and  a  white  shirt. 

Q.  Do  you   remember   telling  me   that   in   the 
statement  I  took  from  you? 


Mr.  Sweeny:  If  your  Honor  please,  may 
I  at  this  time  ask  for  a  recess?  This  young 
girl  has  been  under  cross-examination — 

The  Court :     Motion  denied. 

Mr.  Sweeny:     Exception. 

Mr.  Dermody:  I  might  point  out  to  the 
Court  that  she  has  been  on  direct  exami- 
nation much  longer  than  on  cross-examina- 
tion. 

Mr.  Sweeny:    I  move  to  strike  that  out. 

The  Court :    All  right,  strike  that  out. 

Mr.  Dermody :    I  apologize. 

The  Court:    Proceed. 

Q.  Did  von  notice  any  blood  on  his  clothing? 
A.  Yes. 


2721 
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Q.  Where  was  the  blood?  A.  On  his  shirt  and 
pants. 

Q.  And  did  he  change  his  clothing  ?  A.  I  don 't 
understand  that. 

Q.  Did  he  take  the  bloody  shirt  off — 

The  Court:  You  say  you  don't  under- 
stand the  question,  "Did  he  change  his 
clothes"? 

The  Witness:  I  mean  I  don't  under- 
stand if  he  meant  it  if  he  changed  that 

2723  minute  or  after. 

Q.  Well,  at  any  time  did  he  change?  Did  he 
take  off  the  bloody  clothes  and  put  on  clean 
clothes?    A.  Yes. 

Q.  And  I  believe  you  testified  that  you  helped 
clean  up  the  blood,  is  that  right?    A.  Yes. 

Q.  You  knew  at  that  time  that  your  mother  was 
dead,  didn't  you?    A.  Yes. 

Mr.  Sweeny:  I  object  to  that.  That's 
not  contradictory. 

The  Court:    Objection  overruled. 

2724  Mr.  Sweeny:    Exception. 

Q.  And  how  did  you  feel  about  it?  A.  I  was 
scared. 

Q.  You  were  scared.  Were  you  horrified  about 
the  fact  that  this  Byers  had  just  killed  your 
mother?    A.  It  shocked  me. 

Q.  You  were  shocked?  And  you  helped  clean 
up  the  blood  and  clean  up  the  house,  didn't  you? 
A.  Yes. 

Q.  Then  you  finally  went  back  to  bed,  didn't 
you,  with  Byers?    A.  Yes. 

Q.  And  did  you  sleep  at  all?    A.  No. 
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Q.  Not  at  all?    A.  No. 

Q.  Did  he  sleep?    A.  Yes. 

Q.  The  next  morning  was  March  the  5th,  right? 
A.  Yes. 

Q.  Were  you  concerned  about  your  mother's 
death?    A.  I  was  scared. 

Q.  Scared  of  whom — Byers?    A.  Yes. 

Q.  When  he  fell  asleep  in  bed,  did  you  get  up 
and  go  out  to  the  police  station  and  tell  them  what 
happened?    A.  No. 

Q.  As  a  matter  of  fact,  you  didn't  do  anything         2726 
about  it,  did  you?    A.  No. 

Q.  As  a  matter  of  fact,  later  that  day,  before 
you  went  out  again,  you  and  Billy  had  sexual 
intercourse,  didn't  you?    A.  Yes. 

Q.  Did  he  rape  you  at  that  time? 

Mr.  Solomon:     I  object  to  this,  if  your 
Honor  please. 

The  Court:     Objection  overruled. 
Mr.  Solomon:    I  respectfully  except. 

By  the  Court: 

Q.  By  that  is  meant,  did  you  have  sexual  inter-         2727 
course  willingly  or  unwillingly?     A.  I  can't  re- 
member that. 

Q.  Did  he  force  you  to  have  sexual  inter- 
course— 

Mr.  Sweeny:     I  object. 

Q.  — after  the  blood  was  cleaned  up? 

Mr.  Sweeny :  She  has  already  answered — 
The  Court:     Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  I  don't  know. 
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By  Mr.  Dermody : 

Q.  In  any  event,  Miss  Gresh,  you  continued  to 
have  sexual  intercourse  with  this  man  who  had 
killed  your  mother,  didn't  you?     A.  Yes. 

Q.  You  would  go  to  his  house  and  have  dinner 
and  he  would  go  to  your  apartment  and  you  car- 
ried on  the  affairs  as  if  nothing  had  happened,  is 
that  right? 

Mr.  Sweeny:     I  object  to  the  form  of 

2729  that  question. 

The  Court:     Objection  overruled. 
Mr.  Sweeny:     Exception. 

Q.  Before  Byers  got  into  bed  with  you  that 
night  after  killing  your  mother — 

Mr.  Solomon:     I  object  to  that,  if  your 
Honor  pleases. 

The  Court :     Objection  overruled. 

Q.  — did  you  know  that  your  mother's  body 
was  in  the  tub?    A.  (No  answer.) 

Q.  Before  you  got  into  bed  with  Byers,  after 
what  happened  in  the  kitchen,  did  you  know  your 
mother's  body  was  in  the  bath  tub?  A.  I  don't 
think  so. 

Q.  Where  did  you  think  your  mother's  body 
was?  You  testified — I'll  withdraw  that  question. 
Where  did  you  think  your  mother's  body  was? 

By  the  Court: 

Q.  This  is  after  you  cleaned  up  the  blood  with 
Billy  and  you  went  back  to  bed,  where  did  you 
think  your  mother's  body  was?  A.  I  don't  know ; 
I— 


2730 
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Q.  You  didn't  see  Billy  leave  the  house?  A. 
No. 

Q.  Where  did  you  think  the  body  was?  A.  I 
don't  know. 

Q.  Now,  you  testified  that  you  were  with  Billy 
when  he  went  into  this  hardware  store  and  bought 
the  plaster  of  Paris,  is  that  right?    A.  Yes. 

Q.  Now,  did  you  actually  go  into  the  store 
with  him?     A.  I  stayed  by  the  door. 

Q.  Well,  did  you  go  into  the  store  itself?  A. 
I  don't  think  so.  2732 

Q.  Did  he  tell  you  at  that  time  what  he  was 
buying  the  plaster  of  Paris  for?    A.  No. 

Q.  Do  you  remember  what  date  that  was  in 
March  that  he  bought  it?    A.  No. 

Q.  Well,  did  you  see  him  do  anything  with  the 
plaster  of  Paris?     A.  He  carried  it  home. 

Q.  But  after  he  got  it  home  did  you  ever  see 
him  do  anything  to  any  of  the  walls  or  patch  up 
anything  on  the  walls  with  plaster?    A.  No. 

Q.  Was  that  a  big  bag  that  he  carried  home? 
A.  Yes. 

Q.  Whatever  happened  to  that  bag?    A.  I  don't         otqq 
know. 

Q.  Did  you  see  it  after  it  was  empty?  A.  When 
he  brought  it  upstairs,  that  was  the  last  time  I 
saw  it. 

The   Court:     How  many  rooms  in  that 
apartment? 

The  Witness :    Three. 

Q.  How  many  pounds  did  this  bag  weigh?  A. 
I  don't  know. 

Q.  How  much  did  he  pay  for  the  plaster  of 
Paris?     A.  About  half  a  dollar. 
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Q.  Where  did  he  get  the  money  from?  A.  (No 
answer.) 

Q.  Didn't  he  get  the  money  from  you,  from 
the  $3.  and  some  change  that  you  took  from  your 
mother's  purse? 

Mr.  Sweeny:     I  object  to  that. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Isn't  that  where  he  got  the  money  from  to 

2735  buy  the  plaster  of  Paris?     A.  He  didn't  get  it 
from  me. 

Q.  You  tell  us  where  he  got  it. 

By  the  Court : 

Q.  Did  you  take  any  money  out  of  your 
mother's  purse  after  she  was  dead?  A.  I  don't 
think  so. 

Q.  Do  you  know  whether  you  did?  A.  I  don't 
know. 

Mr.    Sweeny:     May   I  have   a   running 
oyog  exception  on  this? 

By  Mr.  Dermody: 

Q.  Did  you  ever  tell  anybody  that  you  did  take 
some  money  from  your  mother's  purse  and  give 
it  to  Billy?    A.  Yes. 

Q.  Whom  did  you  tell  that  to?  A.  I  think  it 
was  you. 

Q.  And  is  that  the  money,  part  of  the  money 
that  you  gave  him  from  your  mother's  purse  that 
he  used  to  buy  the  plaster  of  Paris?  A.  I  didn't 
give  him  any  money. 

Q.  Did  he  take  it  from  you?    A.  He  had  money. 
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Q.  Of  his  own?  A.  I  don't  know;  he  just  had 
money. 

Q.  You  say  you  remember  telling  me  that  you 
took  three  dollars  and  some  change  from  your 
mother's  purse.  Now,  when  you  took  that  money, 
what  did  you  do  with  it?  A.  I  don't  remember 
taking  any  money  from  the  purse. 

Q.  Now,  you  testified  that — 

By  the  Court : 

Q.  After  your  mother  was  dead,  did  you  see         2738 
her  purse  around?    A.  No. 

Q.  You  didn't  see  her  purse  at  all?    A.  No. 

Q.  Did  your  mother  have  a  purse?    A.  Yes. 

Q.  And  you  didn't  see  the  purse  and  you  never 
opened  it  to  look  to  see  what  was  inside  ?    A.  No. 

By  Mr.  Dermody: 

Q.  After  your  mother's  death,  you  testified 
that  you  then  took  one  of  her  rings,  is  that  right, 
and  put  it  on  your  finger?    A.  Yes. 

Q.  Was  that  a  wedding  band?  A.  Not  a  wed- 
ding band.  2739 

Q.  What  kind  of  a  ring  was  it?  A.  A  small 
ring  with  a  stone  in  it. 

Q.  Whatever  happened  to  that  ring?  A.  I 
have  it. 

Q.  You  still  have  it?    A.  Yes. 

Q.  You  wore  it  on  your  finger  and  told  your 
friends  that  you  and  Billy  were  married,  is  that 
right?     A.  Yes. 

Q.  And  this  was  after,  as  you  claim,  you  knew 
he  had  killed  your  mother,  is  that  right?    A.  Yes. 

Q.  And  you  held  yourself  out  as  his  wife?  A. 
Yes. 

Q.  And  you  used  your  dead  mother's  ring  to 
prove  it? 
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Mr.  Sweeny:    I  object  to  this. 
The  Court :     Objection  overruled. 
Mr.  Sweeny:     Exception. 

Q.  Is  that  right?    A.  Yes. 
Q.  And  you  continued  to  go  to  bed  with  him 
and  have  sexual  intercourse?     A.  Yes. 

Mr.  Dermody:  I  notice  it  is  five  min- 
utes to  5:00,  your  Honor.  I  might  be  a 
little  while  longer. 

2741  The  Court:     Will  counsel  step  up. 
Mr.   Dermody:     Your   Honor,    some   of 

the  jurors  have  indicated  that  they  would 
rather  sit  for  awhile.  It  is  immaterial  to 
me. 

The  Court:  Do  the  jurors  prefer  that 
it  be  continued?  All  jurors  nod  in  the 
affirmative. 

Mr.  Dermody:  A  short  recess,  they 
say. 

Mr.  Sweeny:  If  your  Honor  please,  on 
that  score  I  move  for  a  recess.    This  is  a 

2742  young  girl  here.  She  has  been  on  the  stand 
all  day  long.  It's  now  five  o'clock  and  I 
think  that  she  is  approaching  a  state  of 
exhaustion. 

Mr.  Dermody:  Now,  your  Honor,  I  ob- 
ject to  these  comments  by  defense  counsel. 

The  Court:  Just  a  moment.  The  jury 
will  observe  whether  there  is  any  ap- 
proach of  exhaustion.  I  don't  want  to 
make  any  comment  on  that  other  than  to 
say  that  if  I  thought  that  that  was  so,  I 
would  have  declared  an  adjournment  with- 
out any  motions.    We  will  continue. 
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Mr.  Sweeny:  I  think,  Judge,  perhaps 
if  the  witness  were  asked  how  her  feelings 
are  on  that — 

The  Court:  The  jury  will  observe  her 
condition,  and  I  am  observing  her  condi- 
tion, as  you  are,  and  I  see  no  difference 
in  her  condition  at  this  time  than  when 
she  first  started  to  testify. 

Mr.  Sweeny:  If  your  Honor  please,  I 
respectfully  except  to  your  Honor's  rul- 
ing. 2744 

The  Court:     Just  proceed. 

Mr.  Dermody:  I  think  the  jurors  have 
indicated  they  would  like  a  short  recess. 

The  Court:  We  will  have  a  five-minute 
recess.  Members  of  the  jury,  you  are  ad- 
monished not  to  converse  among  your- 
selves on  any  subject  connected  with  the 
trial  and  not  permit  anyone  to  talk  to  you 
about  the  case,  and  not  remain  in  the 
presence  of  anyone  discussing  any  part  of 
the  case.  You  are  further  admonished  not 
to  form  or  express  any  opinion  as  to  the  2745 
guilt  or  innocence  of  either  of  the  defend- 
ants until  the  case  is  submitted  to  you. 

We  will  take  a  five-minute  recess. 


(After  a  short  recess  the  trial  was  re- 
sumed.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  Jurors  please  answer  to 
your  names. 

(The  jurors  were  called  and  all  answered 
present.) 
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THERESA  GRESH  resumed  the  stand  and 
testified  further  as  follows: 

Cross  examination  by  Mr.  Dermody  (continued) : 

The  Court:  Miss  Gresh,  do  you  feel  all 
right? 

The  Witness :   I  would  like  to  stop  now. 

The  Court:  I  ask  you,  do  you  feel  all 
right? 

The  Witness:   Yes. 

2747  The  Court :    Please  proceed. 

Mr.  Dermody:  May  I  approach  the 
bench  a  moment,  if  Your  Honor  please? 

The  Court:    Yes. 

(Discussion  at  the  bench  between  the 
Court  and  Mr.  Dermody,  out  of  the  hear- 
ing of  the  jurors,  which  was  not  recorded.) 

Q.  Miss  Gresh,  after  your  mother's  death  and 

after  you  told  your  friends,  the  boys  and  girls, 

that  you  were  married,  you  testified  that  they 

came  up  to  your  house  and  had  a  little  party 

074.Q         there;  is  that  right?    A.  Yes. 

Q.  And  you  were  there  at  the  time,  weren't 
you?    A.  Yes. 

Q.  And  the  boys  were  drinking  beer,  the  girls 
were  drinking  soda  and  you  were  drinking  soda; 
is  that  right?    A.  Yes. 

Q.  And  I  think  the  Judge  asked  you  if  there 
was  some  petting  going  on  and  you  said  there 
was;  is  that  right?    A.  Yes. 

Q.  Was  there  dancing  going  on?    A.  No. 

Q.  Was  anybody  dancing  to  the  music  supplied 
by  the  radio?     A.  I  can't  remember. 

Q.  But  did  you  take  part  in  the  activities  of 
the  party?     A.  Yes. 
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Q.  Now,  you  testified  that  you  were  taken  to 
the  Children's  Court.  Was  that  on  March  24th? 
A.  Yes. 

Q.  And  when  this  truant  officer  from  the  school 
spoke  to  you  did  you  tell  her  anything  about  your 
mother?     A.  No. 

Q.  Did  she  ask  you  why  you  were  not  going 
to  school?    A.  Yes. 

Q.  What  did  you  tell  her?  A.  I  don't  remem- 
ber what  I  told  her. 

Q.  Didn't  you  tell  the  truant  officer  that  your         2750 
mother  had  left  you  to  go  to  Florida  for  some 
time  and  left  you  no  money  or  anything?     A. 
Yes. 

Q.  You  told  her  that?    A.  Yes. 

Q.  At  that  time,  of  course,  you  were  lying, 
weren't  you?     A.  Yes. 

Q.  You  knew  that  that  was  not  a  fact,  that  your 
mother  had  been  killed,  didn't  you?     A.  Yes. 

Q.  And  when  you  got  to  Children's  Court  and 
you  went  before  the  Judge,  did  you  tell  the  Judge 
the  story  about  how  your  mother  abandoned  you 
and  went  off  to  Florida  for  some  time,  leaving  97^-1 
you  without  any  money?  A.  I  told  him  something 
like  that. 

Q.  And  you  were  made  a  ward  of  the  Chil- 
dren's Court,  weren't  you?    A.  Yes. 

Q.  Was  that  on  tlie  24th  of  March?  A.  I 
believe  so. 

Q.  And  on  the  25th  were  you  allowed  to  go 
to  school  from  the  Children's  Shelter?  A.  Not 
the  25th. 

Q.  March  26th?     A.  Yes. 

Q.  In  other  words,  you  left  the  Children's 
Shelter  and  von  went  to  vour  school ;  is  that  right? 
A.  Yes. 
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Q.  And  you  came  back  to  the  Children's 
Shelter?    A.  No. 

Q.  You  didn't?    A.  No. 

Q.  But  they  let  you  out  of  the  Children's 
Shelter  in  order  to  go  to  school;  is  that  right? 
A.  Yes. 

Q.  In  other  words,  you  weren't  being  kept  be- 
hind any  bars  or  anything,  were  you?     A.  No. 

Q.  You  were  able  to  come  and  go  as  you  wished ; 
is  that  right?    A.  Yes. 

2753  Q'  ^s  ^on£  as  y°u  wen*  Daclc  on  your  own  ac- 
cord; is  that  right?    A.  That's  right. 

Q.  In  other  words,  at  that  time  they  were  giv- 
ing you  lodgings  because  you  told  them  that  your 
mother  had  left  you  high  and  dry;  is  that  right? 
A.  Yes. 

Q.  You  were  not  charged  with  being  a  juvenile 
delinquent,  were  you? 

Mr.  Sweeny :  Now,  if  Your  Honor  please, 
I  object. 

The  Court:    Objection  sustained. 

»„_  .  Q.  Now,  you  say  that  you  recall  on  March  26th 

seeing  Sergeant  Fuchs  and  Detective  Leonard; 
is  that  right?    A.  Yes. 

Q.  And  that  you  remember  seeing  the  Judge. 
Do  you  remember  his  name  was  Judge  Fogarty? 
A.  I  don't  remember  his  name. 

Q.  But  he  was  a  Judge  of  the  Children's  Court? 
A.  Yes. 

Q.  And  you  also  said  that  you  remembered 
seeing  a  Priest  there;  is  that  right?     A.  Yes. 

Q.  Now,  at  that  time  did  the  priest  tell  you, 
Theresa,  that  your  mother's  body  had  been  found 
in  the  bath  tub  in  your  apartment?  A.  No,  he 
just  said  my  mother  was  dead. 
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Q.  He  told  you  your  mother  was  dead;  is  that 
right?    A.  Yes. 

Q.  That  was  the  priest  that  told  you  that?  A. 
Yes. 

Q.  That  was  on  March  26th;  is  that  right?  A. 
Yes. 

Q.  And  when  he  told  you  that  did  you  start  to 
cry?     A.  I  can't  remember. 

Q.  You  don't  remember  whether  you  cried  or 
not?    A.  No. 

Q.  And  then  did  the  detectives  ask  you  some         2756 
questions?     A.  Yes. 

Q.  Did  they  ask  you  Avhen  you  had  seen  your 
mother  last?  A.  I  don't  know  what  questions, 
but  they  asked  me  questions. 

Q.  But  do  you  remember  telling  the  detectives 
at  that  time  that  the  last  time  you  saw  your 
mother  was  on  March  4th?  A.  I  don't  know 
what  the  conversation  was,  but  we  did  have  a 
conversation. 

Q.  Well,  at  any  time  do  you  remember  telling 
the  detectives  that  your  mother  left  for  Florida 
with  some  man  on  March  4th,  and  that  was  the 
last  you  had  seen  her?    A.  Yes. 

Q.  And  did  you  tell  them  that  she  left  you 
without  any  money?    A.  I  think  so. 

Q.  And,  of  course,  that  was  a  lie,  wasn't  it? 
A.  Yes. 

Q.  Do  you  remember  the  detectives  asking  you 
in  the  station  house  the  following  day,  on  March 
27th,  if  you  would  try  to  help  them  find  out  some- 
thing about  your  mother?  Do  vou  remember 
that?    A.  Yes. 

Q.  And  did  you  volunteer  to  try  to  help? 
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Mr.  Sweeny:   Now,  I  object  to  the  form 
of  the  question,  Your  Honor. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:   Exception. 

A.  I  don't  remember. 

Q.  Well,  do  you  remember  telling  the  detectives 
that  your  mother  had  a  lot  of  men  friends?  Do 
you  remember  telling-  them  that?  A.  I  think 
so. 

Q.  Was  that  after  they  had  asked  you  if  you 
27d9  knew  of  anybody  that  possibly  would  have  wanted 
to  kill  your  mother?    A.  Yes. 

Q.  And  then  did  you  also  tell  them  about  how 
sometimes  your  mother  would  have  a  man  in  the 
house  and  be  in  bed  with  him,  and  you  would  have 
to  knock  on  the  wall  before  you  could  come  from 
your  bed  room  to  get  into  the  bath  room?  A. 
Yes. 

Q.  You  told  them  all  that  about  your  mother; 
is  that  right?    A.  Yes. 

Q.  And  at  that  time  they  were  asking  you  to 
help  them  try  to  find  out  who  killed  your  mother ; 
2760         is  that  right?     A.  Yes. 

Q.  And  you  told  these  detectives  these  things 
about  your  dead  mother — 

Mr.  Sweeny:   I  object  to  the  form  of  the 
question. 

The  Court:    Go  ahead. 

Q.  — knowing  full  well  that  your  mother's 
death  had  nothing  to  do  with  any  men  that  she 
might  have  had  in  bed  with  her  in  your  apart- 
ment? 

Mr.  Sweeny:    I  object  to  the  question. 
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The  Court:    Objection  overruled. 
Mr.  Sweeny:   Exception. 

Q.  Isn't  that  so?    A.  Yes. 
Q.  In  other  words,  you  were  deliberately  try- 
ing to  throw  them  off  the  track,  weren't  you? 

Mr.  Sweeny :  I  object  to  the  form  of  that 
question. 

The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  Trying  to  throw  them  off  the  track  by  tell- 
ing them  things  about  your  mother  being  in  bed 
with  men  who  certainly  were  not  married  to 
her? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Isn't  that  right?     A.  Yes. 

Q.  Now,  Miss  Gresh,  at  any  time  from  the  time 
you  first  came  into  contact  with  any  detectives 
up  until  the  time  you  were  finally  arraigned  in 
court,  did  anybody  in  authority  abuse  you  or  mis- 
treat you  in  any  way? 

Mr.  Sweeny:    I  object  to  that  question 
as  to  form. 

The   Court:    Objection  overruled. 

A.  You  mean  by  abuse,  by  telling  me  things? 

Q.  Did  anybody  ever  abuse  or  mistreat  you,  yell 
at  you?    A.  No. 

Q.  Threaten  you?    A.  No. 

The  Court:    Hit  you? 
The  Witness:    No. 
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Q.  Now,  did  anybody  ever  prevent  you  from 
going  to  the  bath  room  while  you  were  being 
questioned  in  the  station  house  on  March  27th? 
A.  I  don't  think  so. 

Q.  Well,  can  you  tell  us  did  there  ever  come 
a  time  when  you  wanted  to  go  to  the  bath  room 
and  somebody  wouldn't  let  you  go?    A.  No. 

Q.  Did  there  ever  come  a  time  when  you  were 

being  questioned  at  any  time  by  detectives  or  by 

an  Assistant  District  Attorney,  when  you  wanted 

27(55         something  to  eat  and  they  wouldn't  let  you  eat? 

A.  I  can't  remember  that. 

Q.  Well,  don't  you  remember  whether  that  ever 
happened  or  not?  Were  you  ever  hungry  and 
asked  for  food  and  it  was  refused  you?     A.  No. 

Q.  You  made  some  statement  a  few  moments 
ago  when  I  asked  you  whether  anybody  abused 
you,  you  said  something  about  "they  told  me 
what  to  say".     A.  Not  told  me  what  to  say. 

Q.  Did  any  detective  or  any  Assistant  District 
Attorney  or  anybody  in  authority  ever  tell  you 
what  to  say  to  anybody?    A.  No. 
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By  the  Court: 

Q.  On  March  4th  was  the  furniture  moved 
around  in  the  house?    A.  No. 

Q.  Was  the  furniture  ever  moved  around  be- 
fore March  4th?    A.  Lots  of  time. 

Q.  Was  there  ever  a  time  that  your  mother 
objected  to  your  moving  the  furniture  around? 
A.  No. 

By  Mr.  Dermody: 

Q.  Now,  you  testified  on  direct  examination 
that  when   you    were   questioned    by   me    in   my 
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office  on  March  30th  before  a  stenographer  was  • 
there,  that  I  asked  you  questions  and  Sergeant 
Fuchs  asked  you  questions;  is  that  right?     A. 
Yes. 

Q.  You  say  that  Sergeant  Fuchs  told  you  that 
he  didn't  think  you  were  telling  the  truth  and 
that  he  had  spoken  to  Billy  and  Billy  said  that 
you  had  handed  him  a  knife;  is  that  right?  A. 
Yes. 

Q.  And  you  also  testified  that  you  never  saw 
any  statement  that  Billy  made;  is  that  right?    A.         2768 
No. 

Q.  That  is  all  you  were  told  bv  Sergeant  Fuchs? 
A.  Yes. 

Q.  He  didn't  go  into  any  details  about  what 
led  up  to  handing  the  knife,  did  he?     A.  No. 

Q.  He  just  told  you  that  Billy  said  you  handed 
him  a  knife;  is  that  right?    A.  Yes. 

Q.  And  you  remember  in  the  statement  that 
you  gave  me,  when  the  stenographer  was  present, 
you  went  into  some  detail  about  it? 

Mr.   Sweeny:    Now,  I  object  to  that,  if 
Your  Honor  please.  2769 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Isn't  that  so? 

Mr.  Sweeny:    The  statement  speaks  for 
itself. 

Mr.  Dermody:   I  withdraw  the  question. 

Q.  Now,  Miss  Gresh,  you  were  asked  by  your 
attorney  on  direct  examination,  "You  remember 
at  the  time  you  were  in  court  on  March  31st,  and 
that  you  were  sent  to  Bellevue  from  the  Court; 
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is  that  right?"  Do  you  remember  that?  A.  I 
remember  going  there. 

Q.  You  had  a  lawyer,  didn't  you,  at  the  time 
you  were  arraigned  in  court?    A.  Yes. 

Q.  And  did  you  hear  your  lawyer  tell  the  Judge 
that  he  wanted  you  sent  to  Bellevue  for  obser- 
vation?    A.  She  told— 

Q.  It  was  a  woman  lawyer,  wasn't  it?    A.  Yes. 

Q.  Did  you  hear  her  tell  that  to  the  Judge? 
A.  Yes. 

2771  Q-  ^he  was  ^e  one  wno  asked  the  Judge  to 
have  you  sent  to  Bellevue  for  observation ;  is  that 
right?  A.  I  don't  remember  if  was  her  or  the 
Judge. 

Q.  Now,  you  heard  Byers  testify  in  this  case, 
didn't  you?    A.  Yes. 

Q.  And  you  heard  him  tell  what  he  claims 
happened  on  the  night  of  March  4th;  is  that 
right?     A.  Yes. 

Q.  Was  that  the  truth?    A.  No. 

Q.  You  say  he  was  lying;  is  that  right?  A. 
Yes. 

2772  Mr.  Dermody:    I  have  no  further  ques- 
tions. 

The  Court:  It  is  now  5:27.  We  will 
now  take  a  recess.  I  have  asked  the  at- 
torneys whether  they  would  be  agreeable 
to  a  session  tomorrow,  and  the  attorneys 
have  asked  me  to  please  not  hold  a  ses- 
sion tomorrow  because  of  other  matters 
they  have  neglected  to  take  care  of  in  their 
offices  during  the  week. 

So  members  of  the  jury,  you  are  admon- 
ished, and  it  is  your  duty,  not  to  converse 
among  yourselves  on  any  subject  connected 
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with  the  trial,  not  to  permit  anyone  to  ■ 
talk  to  you  about  the  case,  not  to  remain  in 
the  presence  of  anyone  discussing  any  part 
of  the  case.  If  any  juror  or  anyone  else 
talks  to  you  about  the  case,  it  is  your  duty 
to  report  it  to  me. 

You  are  further  admonished  not  to  read 
any  newspaper  items  concerning  this  case. 

You  are,  of  course,  further  admonished 
not  to  form  or  express  any  opinion  as  to 
the  guilt  or  innocence  of  either  of  the  de-         2774 
fendants  until  the  case  is  submitted  to  you. 

I  will  clear  the  calendar  and  we  will 
start  again  on  Monday  morning  at  10:15 
A.M. 

(Whereupon,  an  adjournment  was  taken 
to  Monday,  January  17,  1955,  at  10:15 
o'clock  A.  M.) 


New  York,  January  17,  1955 

Trial  Continued  2775 

Before :  Hon.  Jonah  J.  Goldstein,  J., 
and  a  Special  Jury. 

Appearances:   The  same. 

The  Clerk :  William  Byers  and  Theresa 
Gresh  on  trial.  Your  Honor,  subject  to 
Your  Honor's  order  the  Clerk  has  had 
photostats  made  of  Defendant's  Exhibit  B. 
Does  counsel  consent  that  the  photostats 
be  substituted  for  the  original  documents 
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and  that  the  original  documents  be  re- 
turned to  the  school  system? 

Mr.  Dermody:    The  People  consent. 

Mr.  Sweeny:  The  attorneys  for  the  de- 
fendant Gresh  consent. 

(Photostats  of  Defendant  Gresh 's  Ex- 
hibit B  marked  Defendant  Gresh 's  Ex- 
hibit B.) 

(The    jurors    then    entered    the    court 

2777  room.) 

The  Clerk :  The  jurors  please  answer  as 
your  names  are  called. 

(The  jurors  were  called  and  all  answered 
present.) 

The  Court:    Theresa  Gresh. 

THERESA  GRESH   resumed  the   stand   and 
testified  further  as  follows : 
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Mr.  Dermody :    No  further  questions  on 
cross. 

Cross  examination  by  Mr.  Solomon: 

Q.  Miss  Gresh,  I  direct  your  attention  to  Peo- 
ple's Exhibit  1  in  evidence,  the  diagram. 

Mr.   Solomon:     May  I  have  it  brought 
forward  and  shown  to  the  witness? 

Q.  You  have  put  glasses  on  so  that  you  will  be 
able  to  see;  is  that  correct,  Miss  Gresh?    A.  Yes. 

Q.  And  you  can  see  that  diagram  now  well? 
A.  Yes. 

Q.  Now,  I  direct  your  attention,  Miss  Gresh, 
to  the  furniture,  or  the  pieces  marked  with  squares 
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and  oblongs  in  that  diagram.    Do  you  see  them?    . 
A.  Yes. 

Q.  Now,  do  yon  see  the  middle  room  marked 
"Living  room"!    A.  Yes. 

Q.  And  do  you  see  there  is  a  circle  in  the 
middle,  and  then  there  is  an  oblong  called  "Studio 
Couch",  and  another  one  with  "Table"  and  an- 
other thing  called  "S.  M."  Do  you  see  those 
things?    A.  Yes. 

Q.  Those  are  pieces  of  furniture;  is  that  cor-         2780 
rect?    A.  Yes. 

Q.  Were  there  some  chairs  in  that  living  room  ? 
A.  I  don't  understand  that. 

Q.  Well,  thinking  back  to  when  you  were  liv- 
ing at  that  apartment — you  know  that  diagram  is 
a  diagram  of  the  apartment  where  you  lived;  is 
that  right?    A.  Yes. 

Q.  Now,  when  you  lived  there  you  had  some 
chairs  in  the  living  room,  did  you  not?  A.  Not 
in  the  living  room. 

Q.  There  were  no  chairs  in  the  living  room? 
A.  No.  2781 

Q.  Were  there  some  chairs  in  the  kitchen?  A. 
Yes. 

Q.  Well,  now,  look  at  the  diagram  and  at  the 
room  labeled  kitchen,  one  marked  "K-i-t-c-h-e-n." 
You  see  that  there  are  items  there  labeled  ' '  S.  K. ' ', 
"Cabinet",  "S.  T."  Do  you  see  those?    A.  Yes. 

Q.  Now,  did  you  have  some  chairs  in  the 
kitchen  too?    A.  Yes. 

Q.  They  are  not  shown  on  the  diagram  as  far 
as  you  can  see,  are  they?    A.  No. 

Q.  But  there  were,  when  you  lived  in  the  apart- 
ment, chairs  in  the  kitchen;  correct?    A.  Yes. 
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Q.  And  there  was  a  table  in  the  kitchen,  was 
there  not?    A.  Yes. 

Q.  Now,  you  see  an  item  labeled  "Table"  in 
the  living  room;  correct?    A.  Yes. 

Q.  Now,  that  table  was  customarily  in  the 
kitchen,  was  it  not?    A.  Yes. 

Q.  And  that  table  had  chairs  about  it  in  the 
kitchen,  did  it  not?    A.  Yes. 

Q.  You   remember  you  made   a   statement  to 

2783  Mr.  Dermody?  I  am  not  interested  now  in 
whether  it  was  true  or  not,  but  you  remember  you 
told  Mr.  Dermody  that  you  got  a  knife  off  a 
table.  Do  you  remember  telling  Mr.  Dermody 
that?    A.  Yes. 

Q.  You  heard  it  testified  to  here  as  regards  the 
statement,  that  they  say  you  made;  right?  A. 
Yes. 

Q.  You  now  say  that  that  is  not  true,  of  course ; 
right?    A.  Yes. 

Q.  When  you  talked  about  taking  a  knife  off  a 
table,  was  it  the  item  marked  "T-a-b-1-e"  now  in 

2784  the  living  room,  which  then  was  in  the  kitchen? 
Was  that  the  table  that  was  referred  to  at  that 
time  when  you  made  that  statement?    A.  Yes. 

Q.  Now,  you  say  that  there  were  chairs  in  the 
kitchen  too;  is  that  right?    A.  Yes. 

Q.  What  other  furniture  was  there  in  the 
apartment  that  is  not  shown  in  the  diagram  be- 
sides chairs,  which  we  now  know  are  not  shown 
in  the  diagram? 

Mr.  Dermody:     Will  you  fix  the  date, 
Mr.  Solomon,  that  you  are  referring  to? 

Q.  When  you  lived  there? 


929 

Theresa  Gresh,  Defendant — Cross  2785 

[By  Counsel  for  Defendant  Byers] 

Mr.  Dermody :    Can  you  fix  the  date,  Mr.     . 
Solomon,  more  specifically? 

Mr.  Solomon:     I  will  in  a  minute,  Mr. 
Dermody,  if  I  am  allowed  to  continue,  sir. 

A.  A  clothes  hamper. 

Q.  Now,  there  was  a  clothes  hamper.  Where 
was  the  clothes  hamper?    A.  In  the  living  room. 

Q.  You  told  the  Judge,  I  believe,  on  Friday 
that  you  on  many  occasions  moved  the  furniture 
around  in  that  apartment;  is  that  right?    A.  Yes.         ^'oo 

Q.  You  were  there  all  day  during  this  period 
of  time  when  you  were  not  going  to  school, 
shortly  before  your  mother  died,  and  you  moved 
the  furniture  around  in  the  apartment;  is  that 
right?  A.  I  moved  it  around  about  two  or  three 
times  over  two  or  three  weeks. 

Q.  Now,  the  two  weeks  before  your  mother 
died — you  didn't  go  to  school  much  during  those 
two  weeks;  right?    A.  No. 

Q.  And  you  say  that  you  moved  the  furniture 
around  two  or  three  times  for  two  weeks;  is  that 
what  you  are  telling  us?    A.  Yes.  2787 

Q.  Now,  when  you  talk  about  moving  the  furni- 
ture around,  what  furniture  are  you  talking  about 
moving?    A.  The  living  room. 

Q.  The  living  room  furniture?    A.  Yes. 

Q.  And  there  was  no  table  in  the  living  room, 
was  there?    A.  No. 

Q.  The  table  that  is  now  in  this  diagram  in  the 
living  room  was  the  table  that  was  usually  in  the 
kitchen;  right?    A.  Yes. 

Q.  And  in  these  various  moves  that  you  made, 
two  or  three  of  them  during  the  space  of  two 
weeks,  would  you  move  the  table  out  of  the  kitchen 
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into  the  living  room?  A.  I  never  moved  the 
table  out  of  the  kitchen. 

Q.  What  would  you  move  around  from  the 
kitchen,  for  example?    A.  Nothing. 

Q.  What  would  you  move  around  in  the  living 
room?    A.  The  couch  and  the  sewing  machine. 

Q.  And  you  say  that  you  wouldn't  bring  the 
table  in  at  all?    A.  No. 

Q.  In  other  words,  the  table  as  it  is  depicted 

2789  here  or  shown  here  in  this  diagram  is  not  a  place 
where  you  could  have  moved  it;  is  that  right? 
A.  Yes." 

Q.  You  never  put  the  table  in  the  living  room? 
A.  No. 

Q.  But  you  would  change  around  the  position 
of  where  the  couch  is  and  the  sewing  machine  is ; 
is  that  right?    A.  Yes. 

Q.  How  close  to  March  4th  was  it  that  you  last 
did  it,  or  was  it  March  4th    A.  I  can't  remember. 

Q.  So  that  it  possibly  was  on  March  4th,  is  that 
what  you  are  telling  us,  when  you  changed  the 

2790  location  of  the  couch  and  the  sewing  machine? 
A.  I  can't  remember  that. 

Q.  But  you  do  remember  that  definitely  two  or 
three  times  during  those  two  weeks  you  moved 
those  pieces  around?    A.  Yes. 

Q.  What  else  did  you  move  around  besides 
those  pieces?    A.  That's  all. 

Q.  Were  there  any  pictures  in  the  room?  A. 
No. 

Q.  Were  there  any  small  pieces  of  bric-a-brac 
or  vases  of  any  kind?    A.  No. 

Q.  Was  there  anything  on  top  of  the  sewing 
machine?    A.  Not  at  that  time. 
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Q.  Well,  what  was  the  position  of  the  two  items  . 
the  last  time  you  moved  them,  if  you  recall?    A. 
The  couch  was  where  the  table  was  and  the  sew- 
ing machine  was  where  the  couch  was. 

Q.  The  last  time  you  moved  them,  do  you  re- 
member whether  Billy  helped  you  move  them? 
A.  I  can't  recall. 

Q.  The  last  time  you  moved  them,  do  you  recall 
whether  it  was  in  the  morning  or  in  the  evening 
that  you  moved  them?    A.  I  wouldn't  know.  2792 

Q.  Am  I  to  understand  that  you  tell  me  now 
that  you  cannot  recall,  you  have  no  memory  as 
to  whether  on  March  4th — that  is  the  day  on  which 
your  mother  died— you  cannot  tell  me  whether 
you  moved  the  furniture  that  day?    A.  No. 

Q.  Well,  do  you  remember  what  happened  here 
on  Friday?    A.  Yes. 

Q.  Do  you  remember  telling  the  Judge  that 
you  didn't  move  the  furniture  on  March  4th?  A. 
I  don't  remember  half  of  the  questions  that  were 
here  Friday. 

Q.  You  tell  me  now  that  you  don't  remember 
half  of  the  questions  that  wore  asked  of  you  on 
Friday;  is  that  what  vou  are  telling  us?  A. 
Yes. 

Q.  Now,  do  you  remember  getting  some  money 
from  Mrs.  Snyder  some  time  in  March?  A.  I 
think  so. 

Q.  What  is  your  answer? 

The  Court:    ''I  think  so"  was  the  an- 
swer. 

Q.  Can  you  tell  me  how  much  it  was?  A.  I 
can't   recall  that. 
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Q-.  Did  you  remember  that  you  told  Mrs. 
Snyder  anything  about  what  you  need  the  money 
for?    A.  No. 

Q.  Well,  are  you  telling  us  that  you  don't  recall 
Avhat  you  told  her  or  that  you  didn't  tell  her  any- 
thing?   A.  I  don't  recall  what  I  told  her. 

Q.  You  don't  recall  what  you  told  her?  A. 
No. 

Q.  Do  you  remember  here  on  Friday  saying, 

2795  a*  one  time  saying  that  you  never  told  you  were 
pregnant?    A.  Yes. 

Q.  Tell  me  now,  did  you,  up  to  the  time  when 
you  said  that  Billy  threatened  you,  have  any 
worry  or  thought  that  you  might  be  pregnant? 
A.  No. 

Q.  And  did  you  have  any  thought  or  worry 
after  the  time  Billy  threatened  you  that  you  were 
pregnant?    A.  No. 

Q.  So   that   any   statement   made  by   anybody 
saying  that  you  told  them  that  you  were  preg- 
nant was  not  true  as  far  as  their  mental  opera- 
tions were  concerned;  is  that  right?     A.  Yes. 
^'  Q.  Now,  on  March  13th  do  you  remember  get- 

ting $5.  from  Mrs.  Snyder?    A.  I  don't  remember 
what  time  it  was. 

The   Court:    Was  it  five  dollars? 

Q.  Do  you  remember  the  amount?  A.  I  don't 
remember  the  amount. 

Q.  You  don't  remember  the  amount.  Now,  do 
you  remember  that  you  made  a  statement  to  Mr. 
Dermody  on  March  30,  1954,  last  year,  at  the 
time  that  you  were  in  Mr.  Dermody 's  office  and 
talked  with  him?  Do  von  remember  that?  A. 
Yes. 
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Q.  Do  you  remember  this  question  being  put 
to  you  and  this  answer  being  made  by  you,  or 
these  questions  being  put  to  you  and  these  an- 
swers being  made  by  you,  page  10 : 

"Q.  What  did  he  ask  you?  A.  Where  I  kept 
some  of  my  tools  if  I  needed  some  repairing." 

You  knew  that  you  were  talking  at  that  time 
about  yourself  and  Billy  Snyder;  right?    A.  Yes. 

Q.  And  then  these  questions  and  answers : 

"Q.  Did  he  mention  any  tools  specifically?    A.         2798 
No. 

"Q.  What  did  you  tell  him?  A.  I  told  him 
where  they  were. 

"Q.  What  did  you  tell  him?  A.  I  told  him, 
'All  the  stuff  you  need  would  be  in  the  cabinet.' 

"Q.  What  did  that  include?  A.  The  screw 
driver,  hammer  and  other  things." 

Do  you  remember  those  questions  being  put  to 
you  by  Mr.  Dermody  in  his  office  and  you  making 
those  answers?    A.  Yes. 

Q.  Now,  you  were  talking  with  Mr.  Dermody 
at  that  time  about  March  4th ;  is  that  right  ?  A. 
Yes. 

Q.  And  that  was  the  day  on  which  your  mother 
died?    A.  Yes. 

Q.  Now,  how  often  had  Billy  been  in  your  house 
before  March  4th?     A.  Every  day. 

Q.  For  a  number  of  weeks;  isn't  that  right? 
A.  Yes. 

Q.  Now,  do  you  remember  that  Billy  did  some 
repairing  in  the  living  room  on  the  very  day  that 
your  mother  died?     A.  No. 

Q.  Do  you  remember  Billy  using  the  hammer 
in  the  living  room  on  the  very  day  that  your 
mother  died?    A.  No. 
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Q.  You  had  two  windows  in  the  living  room; 
right?    A.  Yes. 

Q.  And  were  there  drapes  on  those  windows? 
A.  Curtains. 

Q.  And  then  there  was  a  doorway  between  the 
living  room  and  your  room;  right?    A.  Yes. 

Q.  And  do  you  remember  a  drape  on  that  space 
in  that  doorway!     A.  No. 

Q.  Was  there  anything  hung  in  the  doorway? 

2801         A-  Nothing- 

Q.  Nothing  hung  in  the  doorway?    A.  No. 

Q.  There  was  nothing  hung  in  that  doorway  at 
any  time  or  was  it,  you  say,  not  there  hanging  on 
March  4th  and  some  time  before  that?  A.  No, 
not — 

The  Court:  When  you  say  "No,"  do 
you  say  there  were  or  there  were  no  drapes 
in  that  doorway? 

The  Witness :    Not  that  I  know  of. 
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Q.  You  don't  remember,  is  that  what  you  are 
telling  us,  whether  there  was  a  drape  in  the  door- 
way? A.  I  don't  know  of  any  drape  that  was 
there.     There  wasn't  any  that  I  can  remember. 

Q.  You  don't  remember  taking  that  drape 
down  on  March  4th  and  Billy  putting  the  drape 
up  in  that  doorway  on  March  4th?    A.  No. 

Q.  You  don't  remember  helping  him  putting 
the  drape  up  on  March  4th?    A.  No. 

Q.  You  don't  remember  taking  the  old  one  and 
putting  that  in  the  hamper?    A.  No. 

Q.  By  the  way,  there  was  a  hamper  there, 
wasn't  there?    A.  Yes. 

Q.  Where  was  that  hamper?  A.  In  the  living 
room. 
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Q.  You  don't  remember  going  to  that  hamper 
on  March  4th  with  any  curtains,  drape  or  any 
materials?    A.  No. 

Q.  By  the  way,  how  many  drapes  were  there? 
Was  there  one  to  replace  the  one  that  you  took 
off  or  did  you  have  to  wash  it  when  it  got  dirty? 
A.  We  only  had  drapes  for  the  windows. 

Q.  And  were  there  replacements  for  those  or 
did  you  have  to  wash  them  when  they  got  dirty 
and  wait  until  they  dried  up!    A.  I  would  have         2804 
to  wait. 

Q.  Do  you  remember  having  some  clothes  in 
the  vicinity  of  where  the  couch  is  now,  on  March 
4th?    A.  There  were  some  things  hanging  up. 

Q.  And  after  they  were  not  hanging  up,  where 
did  they  go?     A.  I  can't  remember. 

Q.  What  were  these  some  things  that  were 
hanging  up  that  you  are  talking  about?  A. 
Dresses. 

Q.  And  when  you  say  there  were  some  things 
hanging  up,  do  you  mean  hanging  up  in  the  living- 
room  ?    A.  Yes. 

Q.  And  they  were  hanging  on  the  wall?  A. 
Yes. 

Q.  On  the  wall  where  the  studio  couch  now  is 
marked  on  that  diagram?    A.  Yes. 

Q.  And  when  you  put  the  studio  couch  there 
you  of  necessity  had  to  take  those  clothes  down, 
didn't  you?    A.  I  didn't  put  it  there. 

Q.  You  didn't  put  what  there?  A.  The  couch 
there. 

Q.  Who  put  the  couch  there?    A.  I  don't  know. 

Q.  You  do  remember  there  had  been  some 
things  hanging  there;  right?     A.  Yes. 
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Q.  Those  things  were  your  clothes?  A.  And 
my  mother's. 

Q.  And  when  they  came  down  where  were  they 
placed?    A.  I  don't  remember. 

Q.  Now,  you  say  that  when  the  curtains  came 
down  they  had  to  be  washed  and  re-hung;  is  that 
right?    A.  Yes. 

Q.  How  long  before  March  4th  did  you  take 
the  curtains  down?    A.  Some  time  in  January. 
2807  Q-  And  when  again  did  you  take  them  down? 

A.  Not  after. 

Q.  Never  took  them  down  from  January  up 
until  March  4th?     A.  No. 

Q.  And,  of  course,  you  never  took  them  down 
when  Billy  Snyder  was  there?    A.  No. 

Q.  And  never  put  them  up  again  when  Snyder 
was  there?    A.  No. 

Q.  Never  changed  them  around  so  that  there 
was  a  drape  going  across  the  doorway  of  your 
room;  is  that  right?    A.  No. 

Q.  Now,  Billy  was  in  your  house  for,  you  say 
every  day  for  the  length  of  time  from  the  time 
you  met  him  until  the  time  your  mother  died? 
I  am  talking  about  up  to  that  time.  Is  that  right? 
A.  Yes. 

Q.  And  numerous  days  during  that  time  he 
was  there  all  day  long;  correct?    A.  Yes. 

Q.  Was  there  any  occasion  during  this  when 
he  had  occasion  to  use  the  tools?  A.  I  can't  re- 
member that. 

Q.  And  you  tell  us  that  as  of  March  4th  you 
definitely  know  until  you  made  this  statement  to 
Mr.  Dermody  in  relation  to  how  you  told  him 
about  where  the  tools  were,  he  didn't  know  where 
the  tools  were? 
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Mr.  Sweeny:     I  object  to  that,  if  Your 
Honor  please. 

The  Court:    Objection  sustained. 

Q.  Can  you  tell  us,  if  you  know,  that  Billy  had 
never  used  any  of  the  tools  up  until  March  4th? 
A.  I  don't  remember. 

Q.  You  don't  remember.    But  you  did  remem- 
ber on  March  30th  that  you  told  Mr.  Dermody 
that  you  specifically  told — made  these  answers  to         2810 
these  questions  that  Mr.  Dermody  put  to  you? 
Do  you  remember  that?    A.  Yes. 

Q.  Were  those  true  answers?     A.  No. 

Q.  They  were  not?    A.  No. 

Q.  So  that  yon  didn't  tell  Billy  where  the  tools 
were  on  March  4th;  is  that  right?    A.  Yes. 

Q.  Do  you  remember  on  Friday  you  testified 
here  in  court  ?   You  remember  that  ?    A.  Yes. 

Q.  Do  you  remember  this  question  being  put 
to  you  and  this  answer  being  made  by  you: 

Mr.  Dermody:     What  page? 

Mr.  Solomon:     1052.  2811 

Q.  "Q.  Did  you  take  any  money  out  of  your 
mother's  purse  after  she  was  dead?  A.  I  don't 
think  so." 

Do  you  remember  that  question  being  put  to 
you  by  Mr.  Dermody  and  that  answer  being  made 
by  you?    A.  Yes. 

Q.  Now,  you  are  telling  us  now — I  believe  you 
said  that  you  had  never  testified  before  or  said 
anything  before  under  oath;  right?     A.  Yes. 

Q.  That  answer  was  made  by  you  on  Friday 
after  you  had  been  sworn  to  tell  the  truth;  right? 
A.  Yes. 
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Q.  That  answer  is  not  true;  isn't  that  so?  A. 
That's  true. 

Q.  That  answer  is  true!    A.  Yes. 

Q.  I  ask  you  again- — I  will  give  you  the  ques- 
tion and  tell  you  the  answer  you  made,  and  I  want 
to  know  from  you  now  whether  that  answer  to 
that  question  is  true: 

"Q.  Did  you  take  any  money  out  of  your 
mother's  purse  after  she  was  dead?    A.  I  don't 

2813  think  so."    A.  That's  true. 

Q.  Your  recollection  now  is  the  same  as  that 
answer,  "I  don't  think  so";  right?    A.  Yes. 

Q.  Well,  you  know  that  shortly  after  you  said 
that  on  Friday  you  changed  your  mind  and  said 
you  did  take  money;  is  that  right? 

Mr.  Sweeny:  I  object  to  that,  if  Your 
Honor  pleases. 

Mr.  Solomon:  This  is  cross  examina- 
tion. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Let  her  be  confronted  by 

2814  the  question  and  the  answer. 

Mr.  Solomon:  This  is  cross  examina- 
tion. 

The  Court:  The  lawyer  is  asking  you 
whether  a  little  later  on  Friday  you  did 
say  that  you  were  taking  some  money  out 
of  your  mother's  purse. 

The  Witness:     I  can't  remember  that. 

Q.  You  cannot  remember.  But  you  do  know 
now  as  you  sit  here  on  the  stand  that  that  first 
answer  is  true;  isn't  that  what  you  are  telling 
us?    A.  Yes. 
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Q.  So  I  am  now  asking  whether  this  question 
was  asked  of  you  and  whether  you  made  this 
answer:  "Q.  Did  you  tell  anybody  that  you  did 
take  some  money  from  your  mother's  purse  and 
give  it  to  Billy?  A.  Yes."  Do  you  remember 
that  question  and  answer?    A.  Yes,  sir. 

Q.  Now,  do  you  still  tell  us  you  didn't  take  any 
money  from  your  mother's  purse?    A.  Yes. 

The  Court:    Did  you  tell  anybody  that 
you  had  taken  money  out  of  your  mother's         ^olo 
purse  and  given  it  to  Billy? 

The  Witness :    I  told  the  D.  A. 

The  Court:     And  was  that  true? 

The  Witness  :     No,  sir. 

Q.  That  was  not  true  when  you  told  the  D.  A. ; 
right?    A.  No. 

By  the  Court: 

Q.  After  your  mother  was  dead,  did  you  look 
in  the  purse  to  see  if  she  had  any  money?  A. 
I  don't  think  so.  2817 

Q.  Try  and  think.  A.  I  didn't  see  anything  of 
hers  after  that. 

Q.  Never  opened  the  purse?     A.  No. 

Q.  Did  you  see  Billy  open  the  purse?     A.  No. 

By  Mr.  Solomon : 

Q.  Do  you  say  you  never  saw  anything  of  hers 
after  that?  Is  that  what  you  told  His  Honor  just 
now?    A.  Yes. 

Q.  Well  do  you  remember  putting  your 
mother's  shoes  in  the  bundle  that  Richie  took 
down?     A.  No,  sir. 
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Q.  Do  you  remember  saying  that  you  saw  her 
shoes  being  put  in  the  box?  A.  I  can't  remember 
if  I  did  or  not. 

Q.  But  if  you  did  say  that,  that  was  a  lie?  A. 
Yes. 

Q.  But  you  say  now  that  you  never  say  any- 
thing of  your  mother's  after  March  4th,  and  that 
is  the  truth.  Is  that  what  you  are  telling  us?    A. 
Yes,  sir. 
2819  Q-  Well,   now,   you    slept   in   the   house   after 

March    4th,    didn't    you?      A.  Yes,    about    two 
nights. 

Q.  Didn't  you  see  your  mother's  things  there 
when  you  slept  there?    A.  No,  sir. 

Q.  None  of  your  mother's  things  were  in  the 
house  the  two  nights  you  slept  there  after  March 
4th?    A.  No. 

Q.  I  show  you  People's  Exhibit  5  in  evidence, 
a  photograph,  and  ask  you  to  examine  the  pile  of 
clothes  on  a  chair.  Do  you  see  that?    A.  Yes,  sir. 

Q.  Were    those    your    mother's?      A.  I    can't 
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Q.  Were  they  yours?  A.  I  can't  recognize 
them  as  either  of  ours. 

Q.  You  cannot  recognize  anything  in  that 
bundle  as  having  belonged  to  either  you  or  your 
mother,  is  that  what  you  are  telling  us?    A.  Yes. 

Q.  How  about  the  mop  that  is  standing  in  the 
corner;  do  you  recognize  that?    A.  Yes. 

Q.  Was  that  your  mother's?  A.  That  belongs 
to  the  apartment. 

Q.  It  wasn't  your  mother's;  it  belonged  to  the 
apartment;  is  that  right?    A.  Yes. 
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By  the  Court : 

Q.  Did  you  see  Billy  take  off  any  bloodstained 
dungarees?    A.  Yes. 

Q.  Did  you  see  him  take  off  a  bloodstained 
shirt?    A.  Yes. 

Q.  Where  did  he,  Billy,  put  that  shirt  that  was 
bloodstained  and  the  dungarees  that  were  blood- 
stained!   A.  I  don't  know. 

Q.  Do  you  know  whether  they  went  into  the 
bag-  that  Richie  carried  down?    A.  I  don't  know         2822 
if  it  was  or  not. 

Mr.  Sweeny :  If  Your  Honor  please, 
may  I  object  to  this  line  of  questioning  by 
Your  Honor? 

The  Court :     Objection  overruled. 

Q.  You  say  you  don't  know  what  happened  to 
them?     A.  No. 


By  Mr.  Solomon: 

Q.  I  ask  you,  Theresa,  whether  you  made  these 
answers  to  these  questions  that  were  put  to  you 
by  Mr.  Dermody  in  his  office  when  you  made  this 
statement,  page  36 : 

"Q.  And  then  is  that  when  you  told  them  the 
truth  about  this  case?    A.  Yes. 

"Q.  I  wanted  to  ask  you,  Theresa,  do  you  re- 
member disposing  of  some  clothing  of  your 
mother?     A.  No. 

"Q.  Well,  do  you  remember  your  mother's, 
seeing  your  mother's  handbag — purse?  A.  I 
don't  think  so. 

"Q.  Did  you  take  any  money  from  your 
mother's  purse?    A.  Yes. 


2823 


942 

2824  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

"Q.  When  was  that,  Theresa?  A.  The  day 
after  it  happened. 

"Q.  That  would  be  the  5th?    A.  Yes. 

"Q.  Where  did  you  find  the  purse?  A.  Billy 
gave  it  to  me. 

"Q.  Did  he  tell  you  where  he  got  it  from?  A. 
No. 

"Q.  What  did  you  do  with  the  purse?  A.  I 
gave  it  back  to  him." 

2825  D°  you  remember  those  questions  being  asked 
of  you  and  those  answers  being  made  by  you? 
A.  Yes. 

Q.  And  do  you  remember  saying  that  Billy 
gave  you  the  purse?    A.  Yes. 

Q.  And  that  you  took  money  from  the  purse? 
A.  Yes. 

Q.  And  that  you  gave  the  purse  back  to  Billy? 
A.  Yes. 

Q.  You  invented  all  of  that,  you  made  it  up; 
is  that  what  you  are  telling  us  ?    A.  Yes. 

Q.  There  is  not  an  iota  of  truth  in  that ;  is  that 
right?    A.  Yes. 

Q.  Now,  on  March  4th  did  Billy  have  a  cocker 
spaniel  named  Satan?    A.  I  can't  remember  that. 

Q.  Well,  you  heard  Billy  testify  on  the  stand, 
did  you  not?    A.  Yes. 

Q.  Did  you  hear  him  say  that  wherever  he  went 
the  dog  went  with  him?    A.  Yes. 

By  the  Court: 

Q.  Did  Billy  ever  come  up  to  the  house  with- 
out the  dog?    A.  A  few  times. 

Q.  Do  you  know  whether  on  March  4th  Billy 
had  the  dog  with  him?    A.  I  don't  know. 
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[By  Counsel  for  Defendant  Byers] 

By  Mr.  Solomon: 

Q.  Now  you  do  know  that  he  had  the  dog  with 
him  definitely  at  your  house  on  occasion,  is  that 
right?  A.  A  few  times  he  brought  the  dog  with 
him. 

Q.  How  many  times  did  he  bring  the  dog  and 
how  many  times  did  he  not  bring  the  dog?  A. 
I  don't  know. 

Q.  By  the  way,  do  you  understand  my  ques- 
tions?   A.  Yes. 

Q.  You  remember  the  night  that  your  mother 
died,  don't  you?    A.  Yes. 

Q.  You  told  us,  I  believe,  that  you  stayed  up 
all  of  that  night,  isn't  that  right?    A.  Yes. 

Q.  And  you  don't  know  whether  the  dog  was 
in  the  apartment  that  night?  A.  I  can't  re- 
member. 

Q.  Did  that  dog  bark  at  any  time?  A.  I  don't 
know. 

Q.  Did  you  ever  tie  that  dog  up  in  your  room? 
A.  I  don't  know. 

Q.  Did  you  ever  feed  that  dog?  A.  I  don't 
think  so. 

Q.  Did  you  ever  see  Billy  feed  the  dog  at  199 
Avenue  B?    A.  I  don't  know. 

Q.  Did  you  ever  give  the  dog  any  water?  A. 
I  don't  know. 

Q.  Do  you  remember  whether  the  dog  wore  a 
collar  and  leash?    A.  I  can't  remember. 

Q.  Did  that  dog  ever  jump  up  on  your  bed  so 
that  you  petted  him?    A.  I  can't  remember. 

Q.  You  decided  to  say  you  can't  remember  at 
any  time  to  something  that  you  don't  want  to 
answer? 
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2830  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  I  ask  you  to  think  now,  Theresa,  and  tell  me 
was  that  dog  there  on  the  day  or  the  night  on 
which  your  mother  died?    A.  I  don't  know. 

Q.  Are  you  telling  us  that  the  dog  might  have 
been  there — 

2831  Mr.  Sweeny :    I  object  to  that. 

Q.  Is  that  what  you  are  telling  us? 

The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  By  the  way,  do  you  remember  the  dog  being 
in  the  apartment  when  your  mother  was  there, 
on  that  night  or  any  other  night?  A.  She  saw 
the  dog  three  or  four  times. 

Q.  Did  she  talk  to  you  about  the  dog  or  you 
pooQ         talk  to  her  about  the  dog?    A.  No. 

Q.  Did  she  say  anything  about  keeping  the  dog 
out  of  the  apartment?    A.  No. 

Q.  No  conversation  ever  between  you  about  the 
dog  when  she  saw  it  in  the  apartment?     A.  No. 

Q.  You  know  that's  not  true,  Theresa? 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  please. 

The  Court:    Objection  sustained. 

Q.  Didn't  she  even  ask  you  whose  dog  it  was 
when  she  saw  it  the  first  time?  A.  She  knew  it 
was  Billy's  because  he  came  up  with  it. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Whenever  Billy  was  there,  the  dog  was 
there,  is  that  right? 

Mr.  Sweeny:    I  object  to  that. 

Q.  Is  that  what  you  are  telling  us  now  why 
she  knew  it  was  Billy's? 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  don't  understand  that.  2834 

The  Court:  The  lawyer  is  asking  you 
whether  everytime  that  Billy  came  up 
there,  did  he  come  up  there  with  the  dog? 

The  Witness:     Not  every  time. 

Q.  But  you  said  your  mother  knew  the  dog  was 
Billy's  and  you  didn't  have  to  have  any  talk  with 
her  about  it  because  the  dog  was  there  with  Billy 
all  the  time? 


Mr.  Sweeny :    I  object  to  that. 

Q.  You  tell  us  what  you  told  us  as  to  why  she 
knew  the  dog  was  Billy's? 

Mr.  Sweeny :  I  object  to  that  as  calling 
for  a  conclusion,  what  the  mental  operation 
of  somebody  else  was. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

A.  He  brought  the  dog  up  the  next  night  after  I 
met  him  and  my  mother  was  teasing  us  about  it 
because  the  dog  tried  to  get  at  the  birds. 

Q.  When  you  say  she  was  teasing  you,  she  was 
talking  to  you  two  and  saying  certain  things, 
isn't  that  right?    A.  Yes. 
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2836  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Q.  And  you  were  answering  and  Billy  was  an- 
swering, isn't  that  right?    A.  Yes. 

Q.  So  that  there  was  some  talk  between  your- 
self and  your  mother  about  the  dog,  isn't  that 
right?    A.  The  first  time. 

Q.  But  there  was  some  talk  between  yourself 
and  your  mother  about  the  dog,  is  that  right? 
A.  Yes. 

Q.  So  that  when  you   said  before  there  was 

2837  none,  that  was  not  true,  is  that  not  so? 

Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  please. 

The  Court:    Objection  sustained. 

Q.  Now,  you  remember  this  talk,  isn't  that  so? 
A.  Yes. 

Q.  Now,  coming  back  to  the  day  of  March  the 
4th,  you  were  in  the  apartment.  You  went  out 
with  Billy  and  came  back  with  Billy;  then  this 
terrible  thing  happened  there  that  night.  Do  you 
remember  practically  any  of  the  episodes  up  till 

2838  then  where  the  dog  was  involved?     A.  I  don't 
know. 

Q.  Do  you  remember  after  cleaning  up  in  the 
kitchen  and  going  back  to  the  bed  room  that  you 
spent  the  entire  night  being  awake  and  up?  A. 
Yes. 

Q.  And  you  can't  tell  us  whether  there  was  a 
dog  in  that  room  with  you  the  entire  night  ? 

Mr.  Sweeny:  I  object  to  this,  if  your 
Honor  please.  It  has  been  answered  many 
times. 

The  Court:    Objection  sustained. 
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[By  Counsel  for  Defendant  Byers] 

Q.  How  about  the  following  morning,  do  you 
remember  whether  you  went  out  of  the  apart- 
ment with  Billy  and  with  the  dog? 

Mr.  Sweeny:    I  object  again. 
The  Court :    Objection  overruled. 

A.  I  don't  remember. 

Q.  Now,  there  came  a  time  when  you  gave 
Eitchie  the  key  to  the  apartment,  is  that  right? 
A.  Yes.  2840 

Q.  What  day  of  the  week  was  it  when  you  gave 
Eitchie  the  key?  A.  I  don't  know  what  day  it 
was. 

Q.  Well,  what  day  of  the  month  was  it?  A.  It 
was  sometime  after  the  4th.  I  don't  know  what 
day. 

Q.  How  long  after  the  4th?  Tell  me  approxi- 
mately in  days — how  many  days  after  the  4th  was 
it?    A.  About  four  or  five;  I  don't  know. 

Q.  Did  you  give  Eitchie  your  key  to  the  apart- 
ment or  did  you  have  one  made  for  him?  A.  No, 
I  gave  him  my  key.  2841 

Q.  Where  was  your  mother's  key  to  the  apart- 
ment?   A.  I  don't  know. 

Q.  Well,  did  you  take  your  mother's  key  from 
the  bag  where  you  took  the  money? 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  please. 

The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  see  anything  of  hers  after  that. 

Q.  Is  that  the  answer  you  made  just  a  few 
minutes  ago?    A.  Yes. 
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[By  Counsel  for  Defendant  Byers] 

Q.  But  you  knew  that  was  not  true?  You  were 
back  in  the  apartment  and  you  saw  the  mop,  as 
you  identified  it? 

Mr.  Sweeny :    I  object  to  that. 
The   Court:     Objection  sustained.    She 
said  the  mop  belonged  to  the  house. 

Q.  By  the  way,  the  curtains  that  were  put  up 
in  January,  were  they  put  up  on  all  the  windows 

2843  at  the  same  time  ?   A.  Yes. 

Q.  I  ask  you  to  look  at  People's  Exhibit  4  in 
Evidence  (handing  witness).  Take  a  look  at  4 
in  evidence.  That's  the  back  end  or  the  front  end 
looking  out  on  the  street  of  the  kitchen,  isn't  that 
right?    A.  Yes. 

Q.  Do  you  see  the  curtain  there?    A.  Yes. 

Q.  You  say  that  curtain  was  put  up  in  January  ? 
A.  Yes. 


2844 


Mr.  Solomon:  May  I  have  it  shown  to 
the  jurors,  if  your  Honor  please? 

The  Court:    Show  it  to  them. 

(People's  Exhibit  4  in  Evidence  was  in- 
spected by  the  jury.) 

Q.  You  say  that  there  was  no  drape  of  any 
kind  between  your  room  and  the  living  room,  is 
that  what  you  tell  us?    A.  Yes. 

Q.  Do  you  know  the  place  I'm  talking  about  as 
regards  a  drape  between  your  room  and  the  liv- 
ing room,  where  one  would  be  if  there  had  been 
one?  Do  you  know  what  I  am  talking  about?  A. 
Yes. 

Q.  You  point  out  on  the  diagram  where  there 
would  have  been  one  if  there  was  one  between 
your  room  and  the  living  room. 
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[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny :    I  object  to  that. 
The  Court:    Objection  sustained. 

Q.  I  show  you  People's  Exhibit  6  in  Evidence 
(handing  to  witness).  Do  you  see  a  doorway  in 
that  picture?    A.  Yes. 

Q.  Is  that  the  doorway  between  your  room  and 
the  living  room?    A.  Yes. 

Q.  Do  you  see  a  drape  in  there?    A.  Yes. 

Mr.  Solomon :    I  ask  that  it  be  shown  to         2846 
the  jurors. 

The  Court :    Show  it  to  the  jury. 

(People's  Exhibit  6  in  evidence  inspected 
by  the  jury.) 

Q.  Theresa,  you  examined  the  picture ;  you  saw 
the  curtain  in  that  picture,  too? 

Mr.  Sweeny :  Pardon  me.  May  we  see 
that  picture? 

(People's  Exhibit  6  in  evidence  handed 
to  counsel.) 


Q.  You  saw  the  curtain  in  that  picture,  did  you 
not,  Theresa?    A.  Yes. 

Q.  You  say  that  curtain  hadn't  come  down 
since  January,  1954?    A.  I  don't  understand  that. 

Mr.  Solomon:  May  I  have  the  question 
read? 

The  Court :    Read  it. 

(Pending  question  read  by  the  stenogra- 
pher, as  recorded.) 

Q.  Do  you  understand  that  question?  A.  There 
was  no  curtain  in  the  doorway. 
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[By  Counsel  for  Defendant  Byers] 

Q.  No,  I  am  talking  about  the  curtain  on  the 
window?    A.  Those  hadn't  come  down. 

Q.  So  when  you  thought  I  was  talking  about 
the  curtain  in  the  doorway,  you  did  not  under- 
stand my  question.  Is  that  what  you  said?  A. 
Yes. 

Q.  And  after  you  saw  the  diagram  or,  rather, 
the  photograph  that's  now  before  you?  Look  at 
it  again. 
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The  Court :    What  is  the  question  ? 

Q.  Have  you  examined  that  photograph  now? 
A.  Yes. 

Q.  You  know  you  just  lied,  didn't  you? 

Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  please. 

The  Court:     Objection  sustained. 

Q.  Well,  what  you  said  about  there  being  no 
curtain  is  not  shown  by  that  picture,  isn't  that 
so? 

Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  please.  The  picture  speaks  for  it- 
self. 

The  Court:    Objection  sustained. 

Q.  You  want  to  change  your  answer  now, 
Theresa? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  know  what  you  were  talking  about. 

Q.  So  that  you  want  to  change  your  answer 
now? 
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[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny:     Objection,  your  Honor. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  And  that  the  answers  you  gave  before  were 
wrong? 

Mr.  Sweeny :     I  object  to  that,  if  your 
Honor  please. 

The  Court:    Objection  sustained.  2852 

Q.  Do  you  not  now  remember  that  Billy  hung 
the  drape  or  helped  you  rehang  the  drape?  A. 
No. 

Q.  You  want  to  tell  us  now  there  was  a  drape 
separating  your  bed  room  from  the  living  room? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  There  was  no  drape. 

Q.  You  want  to  tell  us  there  was  a  curtain,  or 
whatever  is  pictured  in  that  photograph,  sepa-         IjSdd 
rating  your  room  from  the  living  room? 

Mr.  Sweeny :  I  object  to  that.  The  photo- 
graph speaks  for  itself. 

The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  There  was  no  curtain  there  that  I  knew  of. 

Q.  Will  you  look  at  the  exhibit  again.  A.  (The 
witness  inspects  photograph  referred  to.) 

Q.  Are  you  looking  at  the  exhibit?    A.  Yes. 

Q.  Do  you  remember  saying  a  minute  ago  you 
wanted  to  change  your  answers? 

Mr.  Sweeny:    I  object  to  that.     I  don't 
recall  any  such — 
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2854  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Do  you  remember  saying  that  a  minute  ago, 
you  wanted  to  change  your  answers'?  A.  I  didn't 
understand  the  question  too  good. 

Q.  Do  you  understand  my  question  now  when 
I  asked  you,  Did  you  say  a  minute  ago  you 
wanted  to  change  your  answers? 

2855  Mr.  Dermody:  Your  Honor,  at  this 
point  I  am  going  to  object  as  being  argu- 
mentative. 

The  Court:     Objection  sustained. 
Mr.  Solomon:    Okay. 

Q.  By  the  way,  Theresa,  you  have  since  you 
have  been  arrested  in  this  case  met  a  truant 
officer  that  you  met  in  your  school,  isn't  that 
right?     A.  Yes. 

Q.  You  lied  to  that  woman,  didn't  you?  A. 
Yes. 

Q.  After  that,  you  met  a  social  worker  in  the 
Children's  Court,  somebody  who  talked  to  you 
about  the  case,  right?    A.  Yes. 

Q.  You  lied  to  her,  didn't  you?     A.  Yes. 

Q.  After  that,  you  were  brought  into  a  court 
room  before  Judge  Fogarty  and  you  lied  to  him, 
is  that  right?    A.  Yes. 

Q.  And  there  was  a  case  worker  in  his  room 
who  spoke  with  you  and  you  lied  to  her,  is  that 
right?     A.  I  don't  remember  the  case  worker. 

Q.  Somebody  who  talked  to  you  about  when 
you  were  going  from  the  court,  when  you  were 
going  from  the  court?     A.  Yes. 

Q.  You  lied  to  her,  didn't  you?    A.  Yes. 
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Theresa  Gresh,  Defendant — Cross  2857 

[By  Counsel  for  Defendant  Byers] 

Q.  Then  there  was  a  priest  in  the  court  room 
that  day,  wasn't  there?    A.  Yes. 

Q.  You  lied  to  him,  didn't  you!  A.  There  was 
nothing-  said  between  us. 

Q.  Nothing  said?  You  then  met  Sergeant 
Fuchs,  the  sergeant  of  detectives,  right?  A. 
Yes. 

Q.  He  showed  you  his  badge  and  he  told  you 
who  he  was?     A.  Yes. 

Q.  You  lied  to  him,  didn't  you?     A.  Yes.  2858 

Q.  You  met  Detective  Leonard  then,  right?  A. 
Yes. 

Q.  You  lied  to  him,  didn't  you?     A.  Yes. 

Q.  You  then  met  Captain  Mahoney  of  the 
Homicide  Squad,  a  big,  heavy-set  man;  do  you 
remember  him?  A.  I  can't  remember  nobody 
else. 

Q.  You  don't  remember  a  man  named  Captain 
Mahoney?    A.  No. 

Q.  Do  you  remember  some  detectives  other 
than  Sergeant  Fuchs  and  Detective  Leonard  that 
you  met  at  the  11th  Precinct,  the  Sheriff  Street 
house?    A.  Yes. 

Q.  How  many?    A.  I  don't  know. 

Q.  How  many  of  them  talked  to  you  besides 
these  two,  Fuchs  and  Leonard?  A.  A  lot  of 
them. 

Q.  A  lot  of  them?     Five,  six?    A.  About  that. 

Q.  You  lied  to  everyone  of  them,  didn't  you? 
A.  Yes. 

Q.  If  I  told  you  Captain  Mahoney  was  there, 
would  you  say  that's  right — vou  lied  to  him?  A. 
Yes. 

Q.  If  I  tell  you  that  Deputy  Inspector  Mc- 
Laughlin was  there,  one  of  these  five  or  six,  you 
lied  to  him? 
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2860  Theresa  Gresh,  Defendant — Cross 

[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny:    I  object  to  that,  if  your 
Honor  please. 

The  Court :    Objection  overruled. 


2861 


A.  Yes. 


The  Court:  You  lied  to  everyone  of  the 
police  when  they  questioned  you,  is  that 
right? 

The  Witness:   Yes. 


Q.  Then  your  own  aunt  came  in,  your  mother's 
sister?    A.  Yes. 

Q.  You  lied  to  her?     A.  Yes. 

Q.  You  then  came  to  Mr.  Dermody's  office, 
didn't  you?    A.  Yes. 

Q.  You  knew  you  were  in  the  District  Attor- 
ney's office,  right?    A.  (No  answer.) 

Q.  Isn't  that  right?    A.  Yes. 

Q.  Mr.  Dermody  talked  to  you  as  he  says  he 
did  and  as  the  record  shows,  and  he  asked  you 
whether  anybody  was  coercing  you  or  mistreat- 
ing you  and  whether  you  were  telling  the  truth, 
2862         iSI1't  that  right?    A.  Yes. 

Q.  And  you  lied  to  him,  isn't  that  right? 

Mr.  Sweeny:   I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:   Exception. 

A.  Yes. 

Q.  You  just  said  now  that  a  minute  ago  you 
said  something — you  wanted  to  change  the  an- 
swer then,  isn't  that  right? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  sustained. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Now,  you  told  us,  I  believe,  on  Friday  that 
you  lied  for  various  reasons.  You  remember 
explaining  why  you  lied?    A.  Yes. 

Q.  Do  you  remember  that?     A.  Yes. 

Mr.  Solomon:    Page  1017,  gentlemen. 

Q.  Do  you  remember  this  question  being  put 
to  you  and  this  answer  being  made  by  you: 

"Q.  So  that  you  say  now  that  when  you  made 
that  answer  to  the  question  I  read  to  you  a  mo-         2864 
ment  ago,  that  you  were  not  telling  the  truth,  is 
that  right?    A.  Yes. 

"Q.  What  do  you  claim — you  were  just  mak- 
ing it  up?  A.  I  wasn't  making  it  up.  I  didn't 
know  what  to  do." 

Q.  Do  you  remember  saying  that  on  Fridav? 
A.  Yes. 

Q.  So  you  said  there  that  you  told  a  lie  be- 
cause you  didn't  know  what  to  do,  is  that  what 
you  told  us  then?    A.  Yes. 

Q.  Is  that  what  you  now  tell  us  why  you  lied 
before  you  came  to  court?    A.  Yes.  2865 

Mr.  Solomon:    Page  1018,  gentlemen. 

Q.  You  remember  this  question  being  asked 
of  you  also  on  Friday  and  this  answer  being  made 
by  you: 

"Q.  Was  that  the  truth?     A.  No. 

"Q.  You  were  just  making  this  up?  A.  Not 
making  it  up.    I  just  said  it." 

Do  you  remember  making  that  answer  to  that 
question?     A.  Yes. 

Q.  So  you  didn't  say  there  you  did  not  know 
what  to  do.  You  just  said  you  said  something 
because  you  said  it,  right?    A.  Yes. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Now,  do  you  remember  this  question  then 
being  put  to  you  and  this  answer  being  made  by 
you— 

Mr.   Solomon:    Page   1019. 

"Q.  Why  did  you  make  it  up!  A.  I  was  afraid 
of  Billy." 

Do  you  remember  that  question  being  put  to 
you  and  that  answer  being  made  by  you?     A. 

2867  Yes. 

Q.  And  that  was  your  explanation  on  Friday 
why  you  said  certain  things'?  Now  you  say  in 
this  answer  that  you  said  these  lies  because  you 
were  afraid  of  Billy,  is  that  right? 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  please. 

The  Court :    Objection  sustained. 
Mr.  Solomon:     I  respectfully  except. 

Q.  Do  you  remember  that  question  being  put 
to  you  and  that  answer  being  made  by  you?    A. 

2868  Yes. 

Q.  And  that  was  when  you  were  explaining 
why  you  made  these  prior  misstatements,  is  that 
right? 

Mr.  Sweeny:    I  object  to  this. 

Mr.  Solomon:    I'll  read  the  entire  thing. 

The  Court:     Objection  overruled. 

Q.  Is  that  right,  Miss  Gresh?     A.  Yes. 

Mr.    Solomon :     On   Page   1019,   gentle- 
men. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Do  you  remember  then  this  question  being 
put  to  you  and  this  answer  being  made  by  you — 
a  question,  I  believe,  by  the  Court: 

"Q.  But  you  claimed  here  on  the  stand  that 
Billy  told  you  that  if  you  opened  your  mouth,  the 
same  thing  would  happen  to  you  as  happened  to 
your  mother,  didn't  you?    A.  Yes. 

"Q.  Weren't  you  certainly  opening  your  mouth 
to  me  at  that  time?" — this  is  from  Mr.  Dermody. 
"A.  Well,  at  that  time  I  figured  he  couldn't  do         2870 
nothing. ' ' 

Do  you  remember  making  that  answer  to  Mr. 
Dermody  here  on  Friday?     A.  Yes. 

Q.  And  you  told  him  in  that  answer  that  you 
figured,  when  you  were  telling  him  the  statements 
you  were  in  his  office,  that  Billy  "couldn't  do 
nothing",  isn't  that  right?     A.  Yes. 

Q.  So  that  now  your  reason  for  making  what- 
ever answers  you  made  before,  which  were  not 
true,  was  not  because  you  were  afraid  of  Billy, 
isn't  that  right? 

Mr.  Sweeny:    Objection,  your  Honor.  2871 

The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  was  afraid  of  him. 

Q.  But  you  also  knew  he  "couldn't  do  nothing" 
— withdrawn.  Are  those  the  right  words  you  said, 
by  the  way — are  those  correct?  Is  that  a  correct 
statement  of  what  you  said  on  Friday?  A.  (No 
answer.) 

Q.  Don't  you  know?     A.  I  don't  know. 

Q.  If  I  tell  you  I  am  reading  from  the  official 
transcript,  will  you  say  it  is  wrong?    A.  No. 
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2872  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Q.  So  will  you  say  that  that's  what  you  said 
on  Friday?    A.  Yes. 

Q.  Now,  I  ask  you  whether  this  question  was 
then  put  to  you  by  the  Court  and  this  answer 
made  by  you  in  reference  to  why  you  made  prior 
statements  which  were  not  true: 

"The  Court:  If  at  that  time  you  figured  that 
he  could  do  nothing,  then  your  answer  that  you 
made  the  statement  because  of  fear  of  Billy  can't 

2873  De  true,  can  it? 

"The  Witness:    It  is  true. 

"Q.  But  you  say  when  you  spoke  to  Mr.  Der- 
mody,  you  knew  that  Billy  couldn't  do  you  any 
harm" — that's  by  the  Court.  And  your  answer: 
"I  thought  if  Billy  would  say  things  that  were 
not  true,  I  had  to  say  things,  too,  that  weren't 
true ' '. 

Do  you  remember  that —    A.  Yes. 

Q.  — those  questions  and  those  answers  being 
made  by  you?    A.  Yes. 

Q.  Do  you  remember  telling  Judge  Goldstein 
°874  ^ien  on  Friday  that  you  thought  you  had  to  say 
things  which  weren't  true  because  Billy  said 
things  which  weren't  true?     A.  Yes. 

Q.  Did  you  mean  by  that  that  you  wanted  to 
get  even  with  him  for  lying? 

Mr.  Sweeny :    I  object  to  that. 
The  Court:     Objection  overruled. 
Mr.  Sweeny :     Exception. 

A.  I  don't  know  how  to  answer  that. 

Q.  I'll  give  you  all  the  time  you  want.  I  will 
sit  down  and  let  vou  think  about  it. 
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[By  Counsel  for  Defendant  Byers] 

By  the  Court: 

Q.  Were  you  going  to  get  even  with  Billy  or 
were  you  going  to  match  lie  for  lie? 

Mr.  Sweeny:     I  object  to  that  question. 
The  Court:     Objection  overruled. 
Mr.   Sweeny:     Exception. 

A.  I  was  going  to  match — 

Q.  Will  you  answer  the  question.    A.  I  wanted 
to  go  along  with  what  was  told  to  me  and  what  I         2876 
knew,  so  all  I  would  try  not  to  get  out  of  step  with 
what  Billy  said  and  with  what  I  had  said. 

The  Court :    Will  you  read  the  answer. 
(The  record  was  read  by  the  stenogra- 
pher.) 

By  Mr.  Solomon: 

Q.  Are  you  telling  us,  Theresa,  that  that  is 
what  is  your  frame  of  mind  now  as  you  testify 
here  ? 

Mr.  Sweeny:     I  object  to  that  question.         2877 
The  Court :     Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  Yes. 

Mr.  Solomon :  May  we  have  the  answer 
to  the  prior  question  read  and  then  this 
question  and  answer  read? 

(The  stenographer  read  the  record,  as 
indicated.) 

Mr.  Solomon:     Page  965. 

Q.  Do  you  remember  talking  here  on  Friday 
about  a  conversation  that  you  had  with  Billy 
about  a  girl  named  Pat?    A.  I  can't  remember. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Do  you  know  of  a  girl  named  Pat?  A.  Only 
by  name. 

Q.  Do  you  remember  having  a  talk  with  Billy 
Snyder  about  a  girl  named  Pat?  A.  I  don't 
know. 

Q.  Are  you  telling  us  now — withdrawn.  Are 
you  trying  to  tell  me  now  what  you  said  about 
Pat  in  court  here  before,  or  are  you  trying  to  tell 
me  that  you  don't  remember  anything  at  all  in 

2879  reference  to  Pat  that  you  talked  with  Billy  before 
you  came  to  court? 

Mr.  Sweeny :    I  object  to  the  form  of  that 
question  as  argumentative. 

The  Court:     Objection  overruled. 

A.  I  can't  remember  what  I  said. 

Q.  I  am  not  talking  now  about  what  you  said. 
I  am  asking  you  do  you  remember  before  you 
came  to  court  that  you  had  a  talk  with  Billy 
Snyder  about  a  girl  named  Pat?  A.  I  can't  re- 
member. 

Q.  You  don't  remember  that  you  testified  here 
on  Friday  about  what  that  conversation  was? 
A.  No. 

Q.  Are  you  telling  me  that  you  don't  remember 
because  you  don't  want  to  say  something  that 
would  contradict  what  you  said  on  Friday? 

Mr.  Sweeny :    I  object  to  that. 
The  Court:     Objection  sustained. 
Mr.  Solomon :    I  respectfully  except. 

Q.  You  have  no  recollection  of  talking  to  Billy 
Snyder  about  the  girl  named  Pat? 

Mr.  Sweeny:     I  object  to  that.    It  has 
been  answered. 
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Theresa  Gresh,  Defendant — Cross  2881 

[By  Counsel  for  Defendant  Byers] 

The  Court:     Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  No. 

Q.  I  don't  hear  the  answer. 

The  Court:     The  answer  was  "No." 

Q.  Do  you  remember  talking-  to  Billy's  mother 
about  a  girl  named  Pat?     A.  I  can't  remember. 

Q.  Search  your  recollection.   Do  you  remember         o«qo 
any  time  or  any  occasion  that  you  had  a  talk 
with  Mrs.  Snyder  in  reference  to  a  girl  named 
Pat?    A.  I  could  have  but  I  don't  know. 

Q.  Do  you  remember  having  an  argument  with 
Billy  about  a  girl  named  Pat?  A.  I  can't  re- 
member. 

Q.  Do  you  remember  these  questions  being- 
put  to  you  on  Friday  and  these  answers  being 
made  by  you  on  Friday — Page  965 : 

"Q.  Well,  did  there  come  a  time  when  there 
was  a  talk  about  some  girl  by  the  name  of  Pat? 
A.  I  knew  he  was  seeing  Pat  because  his  mother 
told  me.  2883 

"Q.  Did  you  say  anything  about  it?  A.  I  told 
him  I  didn't  like  the  idea." 

Do  you  remember  those  two  questions  being- 
put  to  you  on  Friday  and  those  two  answers 
being  made  by  you  on  Friday?    A.  Yes. 

Q.  You  know  that  in  those  two  questions  and 
those  two  answers  you  say  you  had  a  talk  with 
both  Mrs.  Snyder  and  Billy  Snyder  about  that 
and,  further,  that  you  had  certain  feelings  in 
relationship  to  it? 

Mr.   Sweeny:     I  object   to  the   form   of 
that  question. 
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[By  Counsel  for  Defendant  Byers] 

The  Court:     Objection  sustained. 
Mr.  Solomon:    All  right,  sir. 

Q.  Do  you  know  that  in  those  two  questions 
and  by  those  two  answers  you  say  that  you  had 
a  talk  with  two  people  about  the  girl  named  Pat? 

Mr.  Sweeny:     I  object  to  the  form  of 
the  question. 

The  Court:     Objection  overruled. 

2885  Mr.   Sweeny:     Exception. 

A.  I  don't  understand  the  question. 

Q.  Are  you  telling  me  you  did  not  understand 
the  questions  on  Friday,  is  that  what  you  are 
telling  me?    A.  No. 

Q.  Are  you  telling  me  you  didn't  understand 
my  questions  now  when  I  asked  you?    A.  Yes. 

Q.  Which  question  did  I  ask  you  that  you 
didn't  understand!    A.  I  don't  know — 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  please. 
•>ggg  The   Court:     Objection   overruled.    She 

*ays  she  does  not  know. 

Mr.  Sweeny:     Exception. 

Q.  What  was  the  word  I  used  in  any  question 
that  you  didn't  understand? 

Mr.  Sweenjr;    I  object  to  that. 
The  Court :     Objection  sustained. 

Q.  Having  now  read  to  you  what  I  claim  is 
the  official  transcript  of  the  minutes  of  Friday, 
you  are  prepared  to  talk  about  Pat  now? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:     Objection  sustained. 
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[By  Counsel  for  Defendant  Byers] 

By  the  Court: 

Q.  Mr.  Solomon  having  read  those  questions 
to  you,  do  you  now  remember  anything  that  was 
said  between  you  and  Billy  about  Pat?    A.  Yes. 

By  Mr.  Solomon : 

Q.  And  you  remember  now,  with  these  ques- 
tions that  have  been  read  to  you  and  the  answers 
that  are  alleged  to  have  been  made  by  you,  that         ocqq 
there  were  conversations  between  yourself,  Billy 
and  his  mother  about  Pat?    A.  Yes. 

Q.  And  that  there  was  a  certain  feeling  ex- 
pressed by  vourself  with  reference  to  Pat?  A. 
Yes. 

Q.  You  know  all  about  it  now,  is  that  correct? 

Mr.  Sweeny:    I  object  to  that. 
The  Court :     Objection  sustained. 
Mr.  Solomon :    I  respectfully  except. 


Q.  How  mad  did  you  get  when  you  spoke  with 
Billy  Snyder  about  Pat?    A.  I  wasn't  mad. 

Q.  Do  you  remember  the  words  you  used  on 
Friday  describing  your  feelings  in  reference  to 
that  conversation?    A.  I  think  so. 

Q.  What  did  you  say?  A.  That  I  didn't  like 
him  fooling  around  with  her. 

Q.  And  as  you  think  back  about  it,  you  recall 
saying  it  about  the  way  you  said  it  now?  A.  I 
can't  remember. 

By  the  Court: 

Q.  How  long  after  March  4th  do  you  say  that 
you  told  Billy  and  his  mother  that  vou  didn't  like 
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2890  Theresa  Gresh,  Defendant — Cross 

[By  Counsel  for  Defendant  Byers] 

Billy  going  around  with  Pat?  A.  I  don't  think 
I  told  his  mother  that. 

Q.  How  long  after  March  4th  did  you  tell  Billy 
that  you  didn't  like  his  going  around  with  Pat? 
A.  About  a  week,  I  think. 

Q.  A  week  after  March  4th,  is  that  right?  A. 
Yes. 

Q.  Between  March  4th  and  the  time  you  told 
Billy,  a  week  later,  that  you  didn't  like  his  going 
2391  around  with  Pat — during  that  week  you  had  had 
intercourse  with  Billy?    A.  Yes. 

Mr.  Sweeny :  May  I  have  an  exception 
to  your  Honor's  question? 

By  Mr.  Solomon: 

Q.  You  remember  now  the  length  of  time  it 
was,  the  fact  that  it  wasn't  Billy's  mother  that 
you  had  this  talk  with  but  Billy  and  what  hap- 
pened as  regards  your  relationship  with  Billy 
during  that  time — you  remember  that  and  you 
have  answered  his  Honor  in  reference  to  those 
2892         factS)  is  that  right?    A.  Yes. 

Mr.  Sweeny :    I  object  to  the  form. 

The  Court:    Will  you  read  the  question. 

(The  record  was  read  by  the  stenogra- 
pher.) 

The  Court :  It  is  a  pretty  involved  ques- 
tion.   I  suggest  that  you  withdraw  it. 

Mr.  Solomon :  Yes,  I  withdraw  the  ques- 
tion, your  Honor. 

Q.  You  just  told  his  Honor  that  you  remember 
it  was  not  Billy's  mother  but  it  was  Billy  that 
you  had  the  talk  with  about  Pat?    A.  Yes. 
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[By  Counsel  for  Defendant  Byers] 

Q.  So  that  you  know  one  person  yes  and  one 
person  no  as  regards  Pat  and  the  conversation 
about  that,  right?    A.  Yes. 

Q.  You  also  remember  that  there  was  a  cer- 
tain relationship  between  yourself  and  Billy  in 
reference  to  before,  during  and  after  this  time 
when  there  was  this  talk  about  Pat,  is  that  right? 
A.  Yes. 

Q.  You   also   know   about   how   long  the   time 
elements  were — the  days  and  the  week,  is  that         2894 
right?     A.  About  a  week. 

Q.  You  remember  that,  isn't  that  right;?  A. 
Yes. 

Q.  And  when  his  Honor  asked  you  those  ques- 
tions, did  you  understand  his  Honor's  questions? 
A.  Yes. 

Q.  But  you  didn't  understand  my  questions 
before  in  reference  to  these  facts? 

Mr.  Sweeny:     I  object  to  that. 

The  Court:     Objection  sustained. 

Mr.  Solomon:  May  I  respectfully  point 
out  to  your  Honor  that  it  is  cross-exami  2895 

nation  ? 

The  Court:    Please  proceed. 

Mr.  Solomon:     Yes,  your  Honor. 

The  Court:  You  may  argue  the  differ- 
ences, if  any,  to  the  jury  during-  summa- 
tion. 

Mr.  Solomon:     Yes,  thank  you. 

Q.  So  that  you  know  now  that  on  Friday  you 
said  you  didn't  like  the  idea  and  you  also  know 
that  that  is  really  how  you  felt  at  the  time  you 
talked  to  him,  is  that  right?    A.  Yes. 
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[By  Counsel  for  Defendant  Byers] 

Q.  Well,  lie  had  thrown  at  your  head  at  the 
same  time  Ritchie,  had  he  not? 

Mr.  Sweeny:  I  object  to  that,  if  your 
Honor  please. 

The  Court:   What  was  the  question? 

(The  stenographer  read  the  pending 
question,   as   recorded.) 

The  Court:    Objection  sustained. 

2S97  Q.  At  the  same  time  in  your  talk  about  Pat — 

withdrawn.     You  talked  to  Billy  Snyder  about 
Pat  that  night,  is  that  right?     A.  Yes. 

The  Court:  Mr.  Solomon,  is  it  your 
thought  to  ask  the  witness  that  "When 
you  talked  to  Billy,  finding  fault  with  his 
going  out  with  Pat,  did  Billy  say  anything 
to  you  about  your  going  out  with  Ritchie ' '  ? 

The  Witness:   No. 

The  Court:  Is  that  the  thought  you  had 
in  mind? 

Mr.  Solomon :    Yes,  your  Honor. 


2898 


Q.  There  was  no  conversation  about  Ritchie 
at  that  time?    A.  No. 

Q.  How  long  had  Ritchie  had  the  key  at  that 
time?    A.  I  don't  know. 

The  Court:  How  long  after  March  4th 
did  you  give  Ritchie  the  key  to  the  apart- 
ment? 

The  Witness :  About  four  or  five  days 
after. 

Q.  About  four  or  five  days,  and  you  say  that 
this  talk  with  Billy  Snyder  about  Pat  was  about 
a  week,  is  that  what  you  said?    A.  Yes. 
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[By  Counsel  for  Defendant  Byers] 

Q.  About  a  week  and  then  about  two  or  three 
days  after  or  about  four  or  five  days  after,  is 
that  right?    A.  Yes. 

Q.  You  went  to  the  fourth  grade  in  high 
school?    A.  Yes. 

Q.  About  how  many  days  was  it  between  the 
time  that  you  gave  Ritchie  the  key  and  the  time 
you  had  the  talk  with  Billy  as  regards  Pat? 

Mr.  Sweeny:  I  object  to  that,  your 
Honor.  2900 

The  Court :    What  was  the  question. 

(Pending  question  read  by  the  stenog- 
rapher, as  recorded.) 

The  Court:    Objection  overruled. 

A.  I  don't  know  how  long. 

Q.  You  say  that  it  was  about  four  or  five  days 
after  March  4th  that  you  gave  Ritchie  the  key? 
A.  Yes. 


Mr.  Sweeny :  I  object  to  that,  if  your 
Honor  please.  She  said  she  doesn't  re- 
member. 

The  Court :    Objection  overruled. 

Mr.  Solomon:  Oh,  no,  there  is  not  such 
statement  that  she  does  not  remember,  if 
your  Honor  please. 

The  Court :  Objection  overruled.  The 
jury  will  pay  no  attention  to  the  colloquy 
between  counsel.  Please  read  the  last  ques- 
tion. 

(The  stenographer  read  the  record,  as 
indicated.) 

Q.  And  you   say   it   was   about   a  week   after 
March  4th  that  you  had  the  talk  with  Billy  Snyder 


2901 


2903 
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in  reference  to  Pat;  is  that  what  you  said?     A. 
Yes. 

Q.  So  how  many  days  was  it  after  you  gave 
Ritchie  the  key  that  you  had  a  talk  with  Billy 
Snyder  about  Pat? 

Mr.   Sweeny:    I  object,  if  your   Honor 
please. 

The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  don't  know. 

Q.  How  much  are  4  from  7? 

Mr.  Sweeny:   I  object  to  that. 
Mr.  Solomon :  I  want  to  test  the  question 
of  the  witness'  knowledge. 

The  Court:    Objection  overruled. 

Q.  How  much  is  4  from  7?    A.  Three. 
Q.  How  much  is  5  from  7? 

Mr.  Sweeny:    The  same  objection,  your 
Honor. 
2904  The  Court:    Objection  overruled. 

A.  Two. 

Q.  How  many  days  after  you  gave  Ritchie  the 
key  was  it  that  you  spoke  with  the  defendant 
Byers  about  Pat? 

Mr.  Sweeny:    I  object  to  that.     It  has 
already  been  answered. 

The   Court:    Objection   overruled. 
Mr.  Sweeny:    Exception. 

A.  I  don't  know. 

Mr.  Solomon:    Page  937,  gentlemen. 
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Q.  Do  you  remember  these  questions  being- 
asked  of  you  here  last  week  and  these  answers 
being  made  by  you — 

Mr.   Solomon:    Page  937,   starting  with 
936. 

"Q.  Tell  us  the  conversation  as  best  you  re- 
member. A.  I  told  her  that  I  was  in  love  with 
Billy,  that  I  wanted  to  marry  him  and  he  said 
he  was  going  to  go  into  the  Marines  and  I  wanted  2906 
to  marry  him  before  he  left.  My  mother  looked 
at  me  and  she  just  told  me  to  wait  awhile. 

"Q.  Well,  at  that  time  that  you  said  this,  was 
she  angry?    A.  No. 

"Q.  Did  the  conversation  take  very  long?  A. 
No,  I  just  came  out  and  told  her  what  I  wanted 
to  do  and  she  just  answered  by  to  wait  awhile." 

Do  you  remember  those  questions  being  put 
to  you  and  those  answers  being  made  bv  vou? 
A.  Yes. 

Q.  You  told  us,  in  fact,  that  your  mother,  when 
you  told  her  you  wanted  to  marry  Billy,  said  to         2907 
wait   awhile,   right?     A.   Yes. 

Mr.    Sweeny:     I   object    to    the    charac- 
terizing. 

The  Court :    Objection  overruled. 
Mr.  Sweeny:    Execution. 

Q.  You  also  told  us  that  your  mother  was  not 
angry,  is  that  right?     A.  Yes. 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 

Q.  Did  you  tell  her  also  that  Billy — withdrawn. 
You  also  told  her  that  Billy  was  s:oing  into  the 
Marines,  is  that  right?     A.  Yes. 
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Q.  And  did  you  discuss  with  her  when  his  next 
leave  was  going  to  be?    A.  No. 

Q.  You  knew  at  that  time  he  was  going  to  have 
a  leave?    A.  No. 

Q.  Did  you  ever  talk  with  him  about  leave  that 
he  was  going  to  have  in  June  if  he  entered  the 
Marines  in  March?     A.  Yes. 

Q.  You  knew  that — withdrawn.  But  you  say 
no   conversation  was  had  with  your  mother   in 

2909  reference  to  that?     A.  No. 

Q.  Was  there  any  time  that  you  had  a  con- 
versation with  Billy  about  your  getting  married 
in  June?    A.  Yes. 

Q.  That  was  after  you  said,  " Let's  run  away"? 
A.  No. 

Q.  Well,  when  was  it  said  by  him,  "We  will 
get  married  in  June"?     A.  After  the  4th. 

The  Court :  You  mean  after  March  4th — 
The  Witness:   Yes. 

The    Court :    — this    talk    about    getting 
married  in  June  took  place? 


2910 


A.  Yes. 

Q.  Well,  he  killed  your  mother  on  March  4th 
because  your  mother  was  standing  in  his  way  to 
his  getting  married  to  you,  is  that  right? 

Mr.  Sweeny:   I  object  to  that. 
The  Court :    Objection  overruled. 
Mr.  Sweeny :    Exception. 

Q.  Is  that  what  you  told  us?     A.  Yes. 

Q.  But  then  after  he  had  killed  your  mother 
and  removed  her  as  opposition  to  your  being 
married  immediately,  he  said,  "We'll  get  mar- 
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riecl  in  June  when  I  am  on  leave" — is  that  what 
you  are  telling  us?     A.  Yes. 

Mr.  Sweeny:    Objection,  your  Honor. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Is  that  the  truth?    A.  Yes. 

Q.  Did  you  tell  him  anything  about   running 
away  after  March  4th?    A.  No. 

Q.  But  you  were  going  to  run  away  and  the         2912 
talk  about  that  Avas  only  before  March  4th,  right? 
A.  Yes. 

Q.  And  that  was  the  talk  you  had  with  Billy, 
right?     A.  Yes. 

Q.  And  he  refused  to  run  away  with  you,  didn't 
he?     A.  Yes. 

Q.  What  did  he  say  why  he  couldn't  run  away? 
A.  He  just  said  he  couldn't. 

Q.  Did  you  ask  him  why  he  couldn't?     A.  No. 

Q.  Did  you  ask  him  why  he  couldn't  dismember 
your  mother's  body?     A.  T  didn't  ask  him  that. 

Q.  Why  did  he  say  he  couldn't?     A.  He  didn't         2913 
give  me  no  other  answer. 

Q.  He  didn't  give  you  any  other  answer?     A. 
No. 

Q.  Just    that    he    couldn't    dismember    it?      A. 
That  he  couldn't  run  away. 

Q.  I    am    talking    about    why    did    lie    say   he 
couldn't  dismember  your  mother's  body? 

Mr.   Sweeny:    I  object  to  that. 

Q.  You  understood  the  question,  didn't  you? 

The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  ask  him  anything. 
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Q.  Well,  did  he  tell  you  why  he  couldn't  dis- 
member it  without  your  asking  him?  What  did 
he  say  about  it?    A.  There  was  no  conversation. 

Q.  No  conversation  at  all?     A.  No. 

Q.  He  didn't  explain  why  he  couldn't  dismem- 
ber your  mother's  body?    A.  No. 

Q.  What  was  said  about  burying  your  mother? 

Mr.  Sweeny:    I  object  to  that,  if  your 
Honor  please. 

2915  The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Nothing  said. 

Q.  What?    A.  Nothing  said. 

Q.  What  was  said  about  using  gas  to  remove 
your  mother's  body? 

Mr.  Sweeny:    Objection. 

The  Court:    Objection  overruled. 

A.  We  didn't  discuss  it. 

Q.  You  didn't  discuss  it  at  all?     A.  No. 
Q.  Just  like  when  he  said  he  wasn't  going  to 
291  b         rmi  away,  there  was  no  discussion  of  why? 

Mr.  Sweeny:    I  object  to  that  as  argu- 
mentative. 

The  Court:    Objection  sustained. 

Q.  When  he  said  he  wasn't  going  to  run  away 
with  you,  did  he  say  why? 

Mr.   Sweeny:    I  object  to  that. 
The  Court :    Objection  overruled. 
Mr.   Sweeny:    Exception. 

A.  No. 
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Q.  How  many  times  did  you  tell  him  that  you 
wanted  to  run  away?    A.  Once. 

Q.  Did  you  tell  him  you  wanted  to  go  down 
to  Maryland?  A.  I  did  not  know  where  it  was. 
I  just  said,  " Let's  run  away." 

Q.  And  did  you  mention  a  place  that  you  don't 
remember  now?    A.  I  don't  recall. 

Q.  Did  you  tell  him  about  the  finances  or  the 
money  necessary  to  go  away?    A.  No. 

Q.  Did  you  talk  about  whether  you  would  go         2918 
by  train  or  car  or  plane?    A.  No. 

Q.  You  just  said,  "Let's  run  away"?    A.  Yes. 

Q.  That  was  after  your  mother  told  you  to 
wait  awhile?     A.  Yes. 

Q.  Didn't  he  say  there  would  be  no  harm  in 
waiting  awhile?    A.  No. 

Q.  Well,  at  that  time  did  you  tell  him  you  were 
pregnant?    A.  No. 

Q.  Did  you  tell  him  there  was  any  need  for 
hurry  at  that  time?     A.  No. 

Q.  You  tell  us  now  that  the  only  time  you  really 
stated  that  you  Avere  pregnant  was  when  you  were 
afraid  he  was  going  to  kill  you,  isn't  that  right?         2919 
A.  Yes. 

Q.  So  that  when  you  told  him  you  wanted  to 
run  away,  there  was  no  talk  about  pregnancv? 
A.  No. 

Q.  And  there  was  no  reason  that  he  gave  you 
why  he  couldn't  run  away,  right?     A.  Yes. 

Q.  After  that  you  had  intercourse  with  him  any 
number  of  times,  isn't  that  so?     A.  Yes. 

Q.  You  went  to  bed  with  him  both  at  his  house 
and  at  your  house,  right?     A.  Yes. 

Q.  And  after  that,  you  and  he  killed  your 
mother,   didn't  you? 
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Mr.  Sweeny:   I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.   Sweeny :    Exception. 
The  Court:  What  was  that  last  question? 
(The    record   was   read   by   the    stenog- 
rapher.) 

A.  No. 

Q.  You   killed   her   yourself,   didn't   you?     A. 
No. 


2921 


Mr.  Sweeny:    I  object  to  that. 
The  Court :   Objection  overruled. 
Mr.  Sweeny:    Exception. 


Q.  Well,  you  told  us — Page  939,  gentlemen — 
you  told  us  that  he  said — I  will  read  to  you  this 
question  that  was  put  to  you  and  this  answer  that 
was  made  by  you  in  reference  to  this  conversa- 
tion: 

"Q.  What   was   the   second   discussion   in  the 

house  of  his  mother?     What  further  did  he  say 

and  what  further  did  you  say,  to  the  best  that 

2922         you  can  remember?    A.  He  started  to  laugh  and 

then  he  said,  'Why  not  do  away  with  her?'  " 

Do  you  remember  saying  that  here  yesterday? 
A.  Yes. 

Q.  That  was  after  you  had  told  him  that  your 
mother  said  to  wait  awhile,  right?    A.  Yes. 

Q.  Then  you  said,  "Let's  run  away",  isn't  that 
right?     A.  Yes. 

Q.  And  he  said  he  couldn't  run  away?  He 
wasn't  going  to  run  away  with  you,  isn't  that 
right?     A.  Yes. 

Q.  Then  what  did  he  say  that  brought  this  an- 
swer or  this  statement  from  him? 
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Mr.   Sweeny:    I  object. 

Q.  What  did  you  then  say  that  brought  this 
answer  from  him!  A.  I  don't  know. 

Mr.  Sweeny:  Judge,  may  I  have  a 
ruling! 

The  Court:  Objection  sustained  as  to 
the  form  of  the  question. 

Q.  You  don't  remember  what  you  said  then?         2924 
A.  No. 

Q.  But  you  know  that  what  he  did  was,  he 
started  to  laugh  and  then  he  said,  "Why  not  do 
away  with  her",  is  that  right?     A.  Yes. 

Q.  And  is  that  what  he  actually  said  and  ac- 
tually did  at  that  time? 

Mr.  Sweeny:  I  object  to  that.  There 
is  no  such  statement. 

The  Court:    What  was  the  question? 

(The  pending  question  was  read  by  the 
stenographer.) 

The  Court:    Objection  overruled.  2925 

A.  That's  what  he  said. 

Q.  And  that's  also  what  he  did,  isn't  it?  A. 
(No  answer.) 

Q.  Withdrawn.  Do  you  remember  this  answer 
that  you  made:  "He  started  to  laugh  and  then 
he  said,  'Why  not  do  away  with  her?'  " — do  you 
remember  those  were  your  words?    A.  Yes. 

Q.  And  then  he  said,  "Why  not  do  away  with 
her" — do  you  remember  those  words  of  yours? 
A.  Yes. 

Q.  Is  that  actually  what  was  the  action  and 
the  conversation  that  emanated  from  Billy 
Snyder?    A.  Yes. 
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Q.  You  got  pretty  mad  about  that,  didn't  you? 
A.  Yes. 

Q.  What  did  you  say?  A.  I  told  him  he  was 
crazy. 

Q.  Because  he  was  laughing  about  it?  A.  Be- 
cause he  came  out  with  an  answer  like  that,  with 
a  remark  like  that. 

Q.  You  didn't  think  it  was  funny  at  all?  A. 
No. 

2927  Q-  You  weren't  too  serious  at  that  time,  were 
you?    A.  No. 

Q.  You  were  fooling  around?  A.  We  were 
laughing  at  something. 

The  Court :    Do  you  remember  what  that 
something  was  that  you  were  laughing  at? 
The  Witness :    No. 

Q.  And  while  you  were  laughing  at  this  some- 
thing you  were  talking  about  running  away?  A. 
Yes. 

Q.  And    talking   about   getting   married?     A. 

2928  Yes. 

Q.  And  that  your  mother  said,  "Wait  a  while"? 
A.  Yes. 

Q.  You  said  he  laughed  before  he  even  said 
that?  A.  He  laughed  before  and  during  he 
said  it. 

Q.  And  you  and  he  went  to  bed  after  that; 
right?    A.  Yes. 

Q.  You  wouldn't  have  gone  to  bed  with  him  if 
you  thought  he  was  serious  and  wanted  to  kill 
your  mother,  would  you?    A.  No. 

Q.  But  you  went  to  bed  with  him  after  you 
knew  that  your  mother  had  been  killed;  isn't  that 
right?    A.  Yes. 

Q.  You  tell  us  now  you  wouldn't  have  gone  to 
bed  with  him  any  more  after  this  if  you  thought 
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he  was  going  to  kill  your  mother?    Is  that  what 
you  are  telling  us. 

Mr.  Sweeny:    I  object  to  that. 
The  Court:     That  has  already  been  an- 
swered.   Objection  sustained. 
Mr.  Solomon :    Yes,  Your  Honor. 

Q.  Now,  do  you  remember  this  further  ques- 
tion being  put  to  you  and  these  answers  being 
made  by  you,  page  940:  2930 

"Q.  And  did  you  discuss  the  subject  of  mar- 
riage with  him  and  the  position  of  your  mother 
with  respect  to  that  marriage  after  this  occasion 
in  his  house?  A.  No,  I  figured  that  we  would 
both  go  to  her  and  try  to  make  her  understand 
that  we  were  in  love  and  wanted  to  get  married. 

"Q.  Well,  did  you  hear  him  say  anything  about 
killing  your  mother?  A.  There  was  no  need  to 
kill  her." 

Do  you  remember  those  questions  being  put  to 
you  and  those  answers  being  made  by  you?  A. 
Yes.  2931 

Q.  So  now  on  the  night  of  March  4th  were  you 
in  the  same  frame  of  mind  when  you  said  ' '  There 
was  no  need  to  kill  her"?    A.  Yes. 

Q.  And  when  Billy  told  you  to  turn  up  the 
radio  loud  so  as  to  drown  out  any  noises,  you 
knew  there  was  something  going  to  happen  in  the 
kitchen,  didn't  you? 

Mr.  Sweeny :    I  object  to  the  form  of  the 
question,  if  your  Honor  please. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  thought  he  was  going  to  go  in  and  talk  to 
her. 
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Q.  And  didn't  you  say  here:  "Q.  And  did  you 
discuss  the  subject  of  marriage  with  him  and  the 
position  of  your  mother  with  respect  to  that  mar- 
riage after  this  occasion  in  his  house?  A.  No,  I 
figured  that  we  would  both  go  to  her  and  try  to 
make  her  understand  that  we  were  in  love  and 
wanted  to  get  married." 

Do  you  remember  making  this  answer  to  this 
question  I  have  now  read  to  you  the  second  time? 

2933  A.  Yes. 

Q.  And  was  that  a  truthful  answer  what  you 
made  on  the  stand?    A.  Yes. 

Q.  And  was  that  the  frame  of  mind  that  you 
were  in  after  you  discussed  with  Billy  your  moth- 
er's opposition?    A.  Yes. 

Q.  So  that  I  ask  you,  on  March  4th  you  were  in 
that  frame  of  mind,  were  you  not? 

Mr.  Sweeny:     I  object  to  that,  if  Your 
Honor  please. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 


2934 


A.  Yes. 

Q.  So  that  being  in  that  frame  of  mind,  you 
didn't  say  to  Billy,  "Well,  I  will  go  with  you" 
or  "We  will  do"  exactly  what  you  say  here,  "We 
would  both  go  to  her  and  try  to  make  her  under- 
stand"? 

Mr.  Sweeny :    I  object  to  the  form  of  the 
question. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  hear  the  question  too  good. 

The  Court:    Read  the  question. 
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(The  question  was  repeated  as  follows: 
"Q.  So  that  being  in  that  frame  of  mind, 
you  didn't  say  to  Billy,  'Well,  I  will  go 
with  you'  or  'We  will  do'  exactly  what  you 
say  here,  'We  would  both  go  to  her  and 
try  to  make  her  understand'?") 

Q.  You  don't  understand  that  question?  A.  I 
didn't  hear  all  of  it. 

Q.  Did  you  hear  it  now  when  the  stenographer         2936 
read  it?    A.  Yes. 

Q.  What  is  your  answer?    A.  No. 

Q.  So  that  when  you  made  this  statement  on 
Friday,  that  was  not  true,  was  it?    A.  Yes. 

Mr.  Sweeny :    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  This  statement  was  true?    A.  Yes. 

Q.  But  when  the  opportunity  arises  on  March 
4th  of  putting  into  operation  this  thought,  you 
didn't  do  it? 


Mr.  Sweeny :    I  object  to  the  question. 
The  Court:    Objection  sustained. 

Q.  But  on  March  4th  you  didn't  do  what  you 
said  here;  is  that  right? 

Mr.  Sweeny:    I  object. 

The  Court:     Objection  overruled. 

Mr.  Sweeny:    Exception. 

A.  No. 


2937 
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By  the  Court : 

Q.  That  is,  the  two  of  you  on  March  4th,  didn't 
wait  to  talk  to  Mother?    A.  No. 

Q.  Instead  of  that  you  say  that  Billy  told  you 
to  turn  on  the  radio  loud  and  you  should  stay  in 
the  bed  room;  is  that  right?    A.  Yes. 

Q.  That  he  was  going  to  talk  to  Mother  alone? 
A.  Yes. 

2939  By  Mr.  Solomon : 

Q.  You  were  not  afraid  of  Billy  at  that  time, 
were  you?    A.  No. 

Q.  You  were  in  love  with  him  at  that  time, 
weren't  you?    A.  Yes. 

Q.  And  you  had  this  conversation  with  him 
about  your  mother's  thoughts  a  few  days  before, 
hadn't  you?    A.  Yes. 

Q.  And  had  you  mentioned  any  of  these 
thoughts  of  yours  to  him  that  you  were  in  love 
and  you  explained  to  him  how  you  were  in  love 
during  that  time  when  you  talked  about  running 
away?    A.  Yes. 

Q.  But  when  March  4th  came  around  there  was 
no  talk  about  anything  of  that  kind,  was  there? 

Mr.   Sweeny:     I  object  to  the  form  of 
the  question. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  No. 

Q.  You  remember  telling  Mr.  Dermody  there 
was  no  thought  because  you  and  Billy  were  going 
to  kill  your  mother?  Isn't  that  right? 
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Theresa  Gresh,  Defendant — Cross  2941 

[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny:    I  object  to  that,  if  Your 
Honor  please. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  So,  where  were  you  lying,  to  Mr.  Dermody 
or  here? 

Mr.  Sweeny:    I  object  to  that,  if  Your 
Honor  please.  2942 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  To  Mr.  Dermody. 

Q.  Now,  when  Billy  told  you  to  turn  the  radio 
up,  you  told  us  it  was  loud  enough ;  is  that  right  ? 
A.  Yes. 

Q.  You  had  your  own  thoughts  on  the  subject ; 
right?    A.  Yes. 

Q.  You  were  figuring  out  how  loud  was  loud 
enough,  wasn't  that  right? 

Mr.  Sweeny:    I  object  to  that,  if  Your 
Honor  please. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  So  that  you  were  telling  about  what  you 
were  doing  at  that  time;  isn't  that  so? 

Mr.  Sweeny:    I  object  to  that. 
The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  Now,  page  950,  do  you  remember  these 
questions  being  asked  of  you  and  these  answers 
being  made  by  you : 


2943 
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2944  Theresa  Gresh,  Defendant — Cross 

[By  Counsel  for  Defendant  Byers] 

"The  Court:  When  he  called  ' Terry' 
you  understood  that  he  was  calling  you? 

"The  Witness:  Yes.  I  finally  got  my- 
self up  off  the  bed.  I  walked  to  the  door  of 
the  kitchen." 

Did  you  make  that  answer  to  a  question  that 
His  Honor  asked  you  on  Friday?    A.  Yes. 

Q.  And  did  you  say,  "I  finally  got  myself  up 
off  the  bed"?    A.  Yes. 

Q.  What  did  you  mean  by  that,  "I  finally  got 
myself  up  off  the  bed"?  A.  It  took  a  while  for 
me  to  get  off  the  bed. 

Q.  Will  you  explain  that  a  little  more  fully  for 
me?  Why  did  it  take  a  while  for  you  to  get  off 
the  bed? 

Mr.  Sweeny :    I  object  to  that. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Because  Billy  came  into  the  room  with — 

Q.  I  am  referring  to  the  time  when  he  called 
"Terry". 

Mr.  Sweeny:  If  Your  Honor  please,  if 
she  wants  to  answer  the  question,  I  submit 
that  she  be  allowed  to  answer  it. 

Mr.  Solomon :    Yes,  Your  Honor. 

The  Witness:  Before  he  called  "Terry" 
he  came  into  the  room  with  blood  over  his 
clothes,  and  it  shocked  me. 

Q.  That  shocked  you?    A.  Yes. 
Q.  So  that  when  he  called  it  was  after  you  had 
been  shocked?    A.  Yes. 
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Theresa  Gresh,  Defendant — Cross  .        2947 

[By  Counsel  for  Defendant  Byers] 

Q.  So  that  when  he  called  it  was  after  you  had 
seen  the  blood  and  after  you  were  shocked ;  right  ! 
A.  Yes. 

Q.  And  then  the  Court  said  to  you: 

"The  Court:  When  he  called  'Terry' 
you  understood  he  was  calling  you? 

"The  Witness:  Yes.  I  finally  got  my- 
self up  off  the  bed.   I  walked  to  the  door 

of  the  kitchen."  „«,„ 

2948 

You  understood  that  question  and  that  answer  1 
A.  Yes. 

Q.  So  that  you  were  in  such  a  state  of  shock  as 
not  to  know  that  someone  called  you  what  to  do, 
and  what  you  say  you  did ;  is  that  right  ! 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  Yes. 

By  the  Court:  2949 

Q.  You  say  with  the  radio  turned  on  Billy 
came  into  the  bed  room  with  his  trousers  and  his 
shirt  bloody;  is  that  right!    A.  Yes. 

Q.  Did  he  say  anything  to  you  at  that  time"? 
A.  No. 

Q.  He  went  out  of  the  bed  room;  right!  A. 
Yes. 

Q.  And  then  he  called  you,  calling  "Terry"! 
A.  Yes. 

Q.  And  that  is  the  time  you  got  off  the  bed 
and  went  to  where  Billy  was!    A.  Yes. 
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2950  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

By  Mr.  Solomon: 

Q.  What  were  you  wearing  at  that  time?  A. 
Some  kind  of  a  dress. 

Q.  What  kind  of  a  dress?    A.  I  don't  know. 

Q.  A  sort  of  house  dress  or  night  dress?  A. 
A  house  dress,  I  think. 

Q.  Did  you  have  any  other  clothes  on?  A.  The 
clothes  I  was — 

2951  Mr.  Dermody:    I  object  to  this  as  being 
immaterial,  what  other  clothing  she  had  on. 

The  Court:    Objection  overruled. 

Mr.  Solomon :    I  withdraw  the  question. 

By  the  Court: 

Q.  When  Billy  called  you,  calling  "Terry", 
you  went  to  where  Billy  was?    A.  Yes. 

Q.  And  at  that  time  did  you  see  anything  in 
his  hand?    A.  No. 

Q.  Nothing.  Did  you  see  the  hammer  in  a  pool 
of  blood?    A.  Yes. 

2952  Q-  Did  Billy  ask  you  to  give  him  the  hammer? 
A.  Yes. 

Q.  And  you  said  you  didn't  want  to  touch  the 
hammer?    A.  Yes. 

Q.  And  then  did  Billy  say  "Give  me  some- 
thing"?   A.  Yes. 

Q.  And  at  the  time  he  asked  you  "Give  me 
something,"  he  had  nothing  in  his  hands,  did  he? 
A.  No. 

Q.  What  then  did  you  do?    A.  I  don't  know. 

Q.  You  don't  know.  You  don't  know  whether 
you  handed  him  a  knife  in  answer  to  his  request 
that  you  give  him  something? 
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Theresa  Gresh,  Defendant — Cross  2953 

[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny :    I  object  to  that. 
The  Court:    Objection  overruled. 

A.  I  can't  remember  what  went  on  after  that. 

Q.  After  Billy  asked  you  to  give  him  some- 
thing, did  you  see  Billy  doing  anything!  A.  I 
can't  remember  that. 

Q.  What  is  the  first  thing  that  you  remember 
after  Billy  asked  you  to  give  him  something? 

Mr.    Sweeny:     May   I    object   to    Your         2954 
Honor  questioning  this  witness? 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  was  in  my  room  and  then  he  came  in  again. 

Q.  And  what  did  he  say,  if  anything?  A.  He 
told  me  to  come  and  help  him. 

Q.  Help  him  do  what?    A.  Clean  up. 

Q.  So  the  first  thing  that  you  remember  after 
Billy  asked  you  to  give  him  something  is  that 
Billy  came  into  your  room  after  that  and  asked 
you  to  help  him  clean  up  the  blood;  is  that  right? 
A.  Yes.  2955 

By  Mr.  Solomon: 

Q.  Did  you  say  in  answer  to  His  Honor  just 
now  that  after  he  asked  you  to  give  him  some- 
thing, you  don't  remember  what  happened  and 
that  later  he  came  to  your  room  and  asked  you 
to  come  and  clean  up?    A.  Yes. 

Q.  Do  you  remember  this  question  being  put 
to  you  on  Friday  and  this  answer  being  made  by 
you  at  the  end  of  page  950: 

"Q.  And  you  say  you  didn't  give  him  any- 
thing?   A.  No." 
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2956  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Do  you  remember  that  question  being  put  to  you 
and  the  answer  being  made  by  you?    A.  Yes. 

Q.  Well,  that  answer  isn't  correct  if  you  say 
you  don't  remember  what  happened  after  he 
asked  you  for  something;  is  that  right!  A.  I 
didn't  hand  him  a  knife. 

Q.  You  are  sure  that  you  didn't  hand  him  a 
knife?    A.  Yes. 

Q.  You  are  sure  that  you  saw  a  hammer?    A. 

2957  Yes. 

Q.  And  you  are  sure  that  he  said  "Give  me 
something"?    A.  Yes. 

Q.  And  you  are  sure  that  you  didn't  hand  him 
a  knife ;  is  that  right  ?    A.  Yes. 

Q.  You  told  the  Judge  that  you  didn't  remem- 
ber anything  after  he  said  "Give  me  something" 
and  you  went  to  your  room?  A.  I  don't  remem- 
ber anything. 

Q.  You  only  remember  enough  to  know  that 
you  didn't  give  him  the  knife?  Is  that  what  you 
are  telling  us?    A.  Yes. 

2958  Q*  Now,  do  you  remember  this  question  being 
asked  of  you  and  this  answer  being  made  by  you, 
page  951 : 

"The  Court:     And  you  didn't  know  it 
was  your  mother? 

"The  Witness:    No." 

Do  you  remember  that  question  and  that  an- 
swer being  made?    A.  Yes. 

Q.  Well,  you  told  us  that  you  had  heard  holler- 
ing in  the  kitchen;  isn't  that  right?  A.  I  didn't 
hear  hollering.    I  heard  voices  or  something. 
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Theresa  Gresh,  Defendant — Cross  2959 

[By  Counsel  for  Defendant  Byers] 

Q.  You  told  Mr.  Dermody  in  your  statement 
that  you  knew  it  was  your  mother,  didn't  you? 
A.  Yes. 

Q.  But  now  in  court  on  Friday  you  said  you 
didn't  know  it  was  your  mother? 

Mr.  Sweeny:    I  object  to  this. 

The  Court:  Objection  overruled.  Will 
you  please  read  the  last  question? 

(The  question  was  repeated  as  follows: 
"Q.  But  now  in  court  on  Friday  you  said 
you  didn't  know  it  was  your  mother?") 

A.  Yes. 


2960 


The  Court:  When  you  say  "Yes,"  do 
you  mean  you  didn't  know  it  was  your 
mother  or  that  you  did  know  it  was  your 
mother? 

The  Witness:     I  didn't  know. 

Q.  Page  12  of  the  statement  of  Gresh:  I  ask 
you  whether  you  remember  these  questions  being 
put  to  you  and  these  answers  being  made  by  you         2961 
on  March  30th  in  Mr.  Dermody 's  office: 

"Q.  Now,  you  say  the  first  thing  you  heard 
was  your  mother  hollering;  is  that  right?  A. 
Yes." 

Do  you  remember  that  question  being  put  to 
you  and  that  answer  being  made  bv  vou?  A. 
Yes. 

Q.  Do  you  remember  the  words  Mr.  Dermody 
used,  "Your  mother  hollering"?  Do  you  remem- 
ber those  words?    A.  Yes. 

Q.  Did  you  understand  them?     A.  Yes. 

Q.  You  say  you  heard  it?    A.  No. 
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2962  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Q.  Did  you  say  at  that  time  you  heard  it?  A. 
Yes. 

Q.  But  on  Friday  you  didn't  know  it  was  your 
mother  when  you  testified  here ;  is  that  right  ?  A. 
Yes. 

By  the  Court: 

Q.  And  as  you  are  sitting  on  the  stand  today, 
Monday,  you  say  that  you  didn't  know  it  was 

2963  your  mother?    A.  Yes. 

Q.  That  was  hollering?     A.  Yes. 

Q.  And  when  you  say  "Yes",  do  you  want  us 
to  understand  that  you  didn't  know  it  was  your 
mother  who  was  calling  or  hollering?    A.  Yes. 

Mr.  Sweeny:     May  I  have  an  exception 
to  Your  Honor  questioning  the  witness? 
The  Court :    All  right. 
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By  Mr.  Solomon : 

Q.  Now,  did  you  tell  us  on  Friday  that  you  saw 
2964  some  feet  being  dragged  but  you  didn't  know 
whose  feet  they  were?  Is  that  what  you  told  us? 
A.  I  don't  remember. 

Q.  Do  you  remember  this  question  being  asked 
of  you  on  Friday  by  the  Court  and  your  answer, 
page  915: 

"The  Court:  When  you  say  'Yes,'  do  I 
understand  you  to  say  that  when  you  saw 
the  body  on  the  floor,  and  the  blood,  you 
didn't  know  it  was  your  mother? 

"The  Witness:    I  only  saw  a  foot. 

"The  Court:  And  you  didn't  know  it 
was  your  mother? 

"The  Witness:    No." 

Do  you  remember  that?    A.  Yes. 


989 

Theresa  Gresh,  Defendant — Cross  2965 

[By  Counsel  for  Defendant  Byers] 

Q.  Was  that  the  truth  when  you  answered  that 
to  His  Honor  here  on  Friday?    A.  Yes. 

Q.  Now,  were  you  explaining  to  us  you  only 
saw  a  foot?     A.  By  the  door. 

Q.  What  door?  A.  From  the  living  room  into 
the  kitchen. 

Q.  So  that  you  were  outside  of  your  room  in 
the  living  room,  standing  at  the  doorway  of  the 
kitchen;  right?     A.  Yes. 

Q.  That  is  when  you  saw  a  foot?    A.  Yes.  2966 

Q.  Was  that  when  you  saw  Billy  dragging  the 
body?    A.  I  didn't  see  Billy  drag  a  body. 

Q.  You  just  saw  a  foot?    A.  Yes. 

Q.  And  you  didn't  know  it  was  your  mother? 
A.  No. 

Q.  And  you  still  say  to  us  now  you  don't  know 
that  that  was  your  mother?  A.  I  didn't  know 
it  was  my  mother  at  the  time. 

Q.  I  see.  Do  you  remember  this  question  beinu 
asked  of  you  and  this  answer  being  made  by  you 
in  the  statement  in  Mr.  Dermody's  office,  page 
19: 

"Q.  You  say  after  you  went  back  into  your 
room  you  heard  some  noise,  you  came  to  the  door 
and  you  saw  Billy  dragging  your  mother's  body? 
A.  Yes." 

Do  you  remember  that  question?     A.  Yes. 

Q.  Do  yOu  remember  that  answer?    A.  Yes. 

Q.  By  the  way,  that  was  back  on  March  30th. 
just  some  three  weeks  after  your  mother  had  died ; 
right?    A.  Yes. 

Q.  Your  memory  was  pretty  fresh  then  about 
what  happened?    A.  No. 

Q.  Your  memory  is  better  now  about  what 
happened? 


2967 
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2968  Theresa  Gresh,  Defendant — Cross 
[By  Counsel  for  Defendant  Byers] 

Mr.  Sweeny:     I  object  to  that. 
The  Court :     Objection  sustained. 

Q.  You  tell  us  your  memory  was  not  good  at 
that  time  about  what  had  happened  March  4th? 
A.  No. 

Q.  So  that  you  didn't  lie  to  Mr.  Dermody,  you 
just  didn't  have  a  good  memory;  is  that  what  you 
are  telling  us? 

2969  Mr.  Sweeny:     I  object  to  the  form  of 
the  question. 

The  Court :     Objection  overruled. 

A.  Yes. 

Q.  Well,  didn't  you  tell  us  just  a  little  while 
ago,  and  also  on  Friday,  that  you  lied,  and  you 
know  you  lied  and  you  told  us  the  different  rea- 
sons why  you  lied?     A.  Yes. 

Mr.  Sweeny:  I  object  to  that,  if  Your 
Honor  please. 

The  Court:     Objection  overruled. 

2970  Mr.   Sweeny:     Exception. 

Q.  So  that  when  you  now  say  your  memory 
was  bad  but  you  didn't  lie,  you  are  lying  now,  is 
that  right?    A.  No. 

The  Court:  A  five  minute  recess  is  re- 
quested. 

Members  of  the  jury,  you  are  admon- 
ished, and  it  is  your  duty  not  to  converse 
among  yourselves  on  any  subject  con- 
nected with  the  trial,  not  to  permit  anyone 
to  talk  to  you  about  the  case,  not  to  remain 
in  the  presence  of  anyone  discussing  any 
part  of  the  case. 
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Theresa  Gresh,  Defendant — Cross  2971 

[By  Counsel  for  Defendant  Byers] 

You  are  further  admonished  not  to  form 
or  express  any  opinion  as  to  the  guilt  or 
innocence  of  either  of  the  defendants  until 
the  case  is  submitted  to  you. 

We  will  take  a  five  minute  recess. 

(After  a  short  recess  the  trial  was  re- 
sumed.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  Jurors  please  answer  to 
your  names.  2972 

(The  jurors  were  called  and  all 
answered  present.) 

THERESA  GRESH  resumed  the  stand  and 
testified  further  as  follows : 

Cross  examination  by  Mr.  Solomon  continued : 

Q.  Now,  I  believe  just  before  we  had  the  recess, 
you  told  His  Honor  that  you  heard  a  noise  in 
the  kitchen  but  you  didn't  know  it  was  your 
mother  that  was  hollering;  is  that  right?    A.  Yes. 

Q.  And    that   was    when   Billy   came    running         2973 
into  the  room;  right?    A.  Yes. 

Q.  You  didn't  go  to  see  what  the  noise  was, 
did  you?    A.  No. 

Q.  You  also  heard  a  thud,  I  believe  you  said,  or 
a  noise  of  something  dropping  in  the  kitchen,  and 
then  Billv  came  running  in  to  you;  right?     A. 
Yes. 

Q.  You  didn't  go  running  out  then,  did  you? 
A.  No. 

Q.  You  then  waited  until  Billy  walked  in  or 
ran  into  the  room  covered  with  blood ;  right  ?  A. 
Yes. 
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2974  Theresa  Gresh,  Defendant — Cross 

[By  Counsel  for  Defendant  Byers] 

Q.  You  didn't  go  running  out  into  the  kitchen 
then,  did  you?    A.  No. 

Q.  You  had  no  conversation  with  him  at  that 
time,  did  you?    A.  I  talked  to  him. 

Q.  What  did  you  say?  A.  I  asked  him  what 
happened. 

Q.  What  did  he  say?    A.  He  didn't  answer. 

Q.  Well,  was  the  dog  Satan  in  the  room  at  the 
time?     A.  I  don't  know. 
°975  Q*  Was   he   covered  with   blood   like    from   a 

human  being,  do  you  know?    A.  I  saw  blood  on 
his  clothes. 

Q.  You  had  asked  him  what  happened;  right? 
A.  Yes. 

Q.  You  knew  that  something  had  happened, 
didn't  you?     A.  After  seeing  him,  yes. 

Q.  After  seeing  him.  Did  you  then  run  out  into 
the  kitchen?    A.  No. 

Q.  How  long  did  you  wait  before  he  hollered 
"Terry,  Terry"?    A.  I  don't  know. 

Q.  Can  you  tell  me,  was  it  a  minute,  two,  five, 
ten?  Give  me  your  best  estimate.  A.  I  don't 
know. 

Q.  Did  you  throw  your  windows  up  and — by 
the  way,  you  had  a  window  right  on  the  street, 
didn't  you,  in  that  room?    A.  Yes. 

Q.  Did  you  throw  up  the  window  and  holler 
"Police"?    A.  No. 

Q.  Did  you  run  in  the  kitchen  and  run  through 
the  kitchen  to  the  hallway  and  holler  "Police"? 
A.  No. 

Q.  Did  you  run  out  of  the  apartment  and  look 
for  the  police?    A.  No. 

Q.  Yon  just  stayed  in  that  room ;  is  that  right? 
A.  Yes. 
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Theresa  Gresh,  Defendant — Cross  .    2977 

[By  Counsel  for  Defendant  Byers] 

Q.  You  weren't  at  that  point  scared  at  Billy, 
were  you?  A.  I  don't  know  what  the  thoughts 
were  going  through  my  mind  then. 

Q.  You  think  about  it  now  and  tell  me  what 
your  thoughts  were.     A.  I  don't  know. 

Q.  You  remember  you  told  us  here  that  you 
only  got  scared  after  he  threatened  you.  Isn't 
that  what  you  told  us  here  the  other  day?  A.  I 
got  scared  that  night. 

Q.  You  got  scared  that  night.   I  ask  you  again,         2978 
do  you  remember  telling  us  that  you  were  scared 
only  after  he  threatened  you?    A.  I  can't  remem- 
ber. 

Q.  Well,  think  back  now  and  tell  me  when  you 
saw  him  were  you  scared  or  worried  about  your 
own  personal  safety  at  that  time?    A.  Yes. 

Q.  You  were.  So  that  if  you  said  the  other  day 
that  you  got  scared  only  after  he  threatened  you, 
that  was  a  lie? 

Mr.  Sweeny:     I  object  to  that  question. 

The  Court :     Objection  overruled. 

Mr.  Sweeny:     Exception.  2979 

A.  I  don't  know. 

Q.  If  you  say  now  that  you  were  scared  then, 
and  if  you  said  here  on  the  stand  the  other  day 
that  you  were  not  scared  until  after  he  threatened 
you,  then  what  you  said  the  other  day  was  a  lie? 

Mr.  Sweeny:  I  object  to  that  question, 
if  Your  Honor  please.  The  question  in- 
cludes  matter   which   is   not   in   evidence. 

The  Court:  Objection  sustained.  It  is 
a  matter  of  argument. 

Q.  When  Billy  came  in  did  you  tell  Billy  to 
stop?     A.  I  just  asked  him  what  had  happened. 
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Q.  But  you  say  he  didn't  answer  you;  right? 
A.  No. 

Q.  Did  you  tell  him  whatever  he  was  doing,  to 
stop?    A.  I  don't  know  what  I  said  after  that. 

Q.  Do  you  know  what  you  did  after  that?  A. 
No. 

The   Court:     You  say  you  don't  know 
what  you  did  after  that? 

The  Witness :    I  sat  on  the  bed. 

Q.  So  you  do  know  what  you  did  after  that; 
right? 
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Mr.  Sweeny:     I  object  to  that  as  argu- 
mentative. 

The  Court :     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  You  do  know  that  you  did  not  go  to  the 
front  window  and  call  out  to  the  street;  isn't  that 
a  fact?    A.  Yes. 
2982  Q*  ^r°n  c^°  know  that  you  did  not  go  into  the 

kitchen  immediately  to  see  whether  your  mother 
needed  any  help  or  assistance?  You  do  know 
that,  don't  you?    A.  Yes. 

Q.  Yon  do  know  that  you  didn't  run  in  and 
grab  hold  of  Billy  Snyder  and  hold  on  to  him  and 
stop  him  from  doing  whatever  he  was  doing;  you 
know  that,  don't  you?    A.  Yes. 

Q.  And  you  tell  us  that  all  of  this  happened 
and  you  hadn't  planned  to  kill  your  mother  with 
Billy  at  all?    A.  No. 

Q.  And  that  when  you  saw  your  mother  in  the 
kitchen  this  was  a  surprise  to  you;  is  that  right? 
A.  Yes. 
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Q.  It  was  a  terrible  surprise1?    A.  Yes. 

Q.  How  was  she  when  you  saw  her?  A.  I 
didn't  see  her.    I  saw  her  foot. 

Q.  When  you  just  now  answered  when  you  saw 
your  mother  in  the  kitchen  it  was  a  surprise  to 
you,  that  was  the  time  you  only  saw  her  foot? 

Mr.  Sweeny:     I  object  to  that. 
The  Court:     Objection  overruled. 

A.  When  I  walked  into  the  kitchen  I  was  sin-         2984 
prised. 

Mr.  Solomon :  May  I  have  the  question 
re-read  as  regards  when  she  saw  her 
mother  in  the  kitchen  whether  she  was 
surprised! 

The  Court :    Please  read  it. 

(The  record  was  repeated  as  follows: 

"Q.  And  that  when  you  saw  your  mother 
in  the  kitchen  this  was  a  surprise  to  you; 
is  that  right?") 

Q.  You  understood  that  question?     A.  No.  2985 

Mr.  Solomon:  May  we  have  that  ques- 
tion  re-read   ao-ain? 


'-' 


Q.  Tell  me  what  you  didn't  understand  in  that 
question?  A.  I  didn't  understand  what  you 
meant. 

Mr.  Solomon:  May  we  have  the  ques- 
tion re-read  again,  if  Your  Honor  please! 

The  Court:    Please  read  it  again. 

(The  question  was  again  repeated  by  the 
Stenographer.) 
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Q.  You  didn't  understand  what  that  question 
meant!  A.  I  thought  you  meant  when  I  saw  her 
foot. 

Q.  Did  you  hear  me  say  anything  about  a  foot 
in  that  question?    A.  No. 

The  Court :     When  you  saw  a  foot  you 
didn't  know  it  was  your  mother's  foot? 
The  Witness :    Not  then. 

'2987  Q.  Isn't  that  what  you  told  us  here,  that  when 

you  saw  the  foot  you  didn't  know  it  was  your 
mother's  foot?     A.  Yes. 

Q.  So  I  asked  you,  when  you  saw  your  mother 
it  was  a  surprise  to  you,  you  said  yes,  and  you 
told  us  that  you  didn't  know  it  by  the  foot?  A. 
Yes. 

Q.  So  you  lied  just  now?     A.  No. 

Mr.   Sweeny:    I  object  to  that. 
The   Court :    Objection   sustained. 

Q.  Page  1044.  Now,  do  you  remember  these 
2988  questions  being  put  to  you  and  these  answers 
being  made  by  you: 

"Q.  Then  you  say  he  asked  you  to  give  him 
something;  right?     A.  Yes. 

"Q.  And  you  knew  what  he  wanted  something 
for,  didn't  you,  Miss  Gresh?     A.  Yes." 

Do  you  remember  those  questions  being  asked 
of  you  and  those  answers  that  vou  made?  A. 
Yes. 

Q.  Was  that  true?    A.  No. 

Q.  You  mean  the  answer  wasn't  true?     A.  No. 
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The  Court:  Wasn't  that  a  question  asked 
of  you  and  an  answer  that  you  gave  while 
you  were  on  the  witness  stand? 

The  Witness:    I  don't  know. 

Q.  Well,  if  I  tell  you  that  was  a  question  asked 
of  you  and  an  answer  made  of  you,  and  that  I 
have  read  it  from  the  record,  would  you  say  that 
that  still  is  not  true,  and  if  you  said  it  you  lied? 
A.  No,  that  is  true. 

Q.  That  is  true. 
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Mr.  Sweeny:  If  Your  Honor  pleases, 
in  the  reading'  of  these  questions,  I  think 
everything  should  be  read  here,  including 
the  objections  and  the  rulings  that  sepa- 
rated this  questioning,  perhaps  to  the  con- 
fusion of  the  witness. 

The  Court :   Please  proceed. 

Q.  Let  me  get  this  straight,  then,  Miss  Gresh. 
You  now  are  testifying  and  you  now  say — if  I 

am  wrong,  correct  me — that  when  he  asked  vou 

•  •  2991 

to  give  him  something  you  knew  what  he  wanted 

to  do  with  it?    A.  Yes. 

Q.  Well,  you  had  come  into  the  kitchen  all  of  a 
sudden,  hadn't  you?  When  he  called,  you  hadn't 
seen  him  strike  your  mother  with  the  hammer 
when  you  got  to  the  kitchen,  had  you?    A.  No. 

Q.  Your  mother  was  down  on  the  ground ; 
right?  A.  Yes. 

Q.  And  he  asked  you  to  give  him  something; 
right?     A.  Yes. 

Q.  And  that  something  was  the  hammer;  right? 
A.  Yes. 

Q.  Are  you  sure  it  is  "Yes"?     A.  Yes. 
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The  Court:  Didn't  you  tell  us  he  asked 
you  to  give  him  the  hammer  and  you  said 
that  you  didn't  want  to  touch  the  hammer 
because  it  had  blood  on  it? 

The  Witness:    Yes. 

The  Court :  And  that  after  that  he  asked 
you  to  give  him  something? 

The  Witness:    Yes. 


2993 
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Q.  So  the  something  wasn't  the  hammer ;  right? 
A.  He  just  said,  "Hand  me  something." 

Q.  He  never  asked  for  the  hammer?  A.  The 
first  time. 

Q.  So  he  did  ask  for  the  hammer;  right?  A. 
Yes. 

Q.  Now,  I  am  asking  you  again,  when  he  asked 
you  for  something,  that  was  not  the  hammer; 
right?     A.  No. 

Q.  That  was  after  you  had  said  you  wouldn't 
give  him  the  hammer?     A.  Yes. 

Q.  You  knew  what  he  wanted  to  use  the  ham- 
mer for,  didn't  you? 

Mr.  Sweeny :   I  object  to  that. 
The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  knew  something  was  wrong  then. 

Q.  I  ask  you  again,  you  knew  what  he  wanted 
to  use  the  hammer  for,  didn't  you? 

Mr.  Sweeny:  The  same  objection. 
The  Court :  Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  Yes. 
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By  the  Court: 

Q.  When  he  asked  you  to  pick  up  the  hammer 
and  give  it  to  him,  was  he  holding  the  body  down 
with  his  hands!  A.  He  was,  with  his  knee.  I 
think  he  was  holding  the  body  down. 

Q.  And  the  body,  the  one  that  you  didn't  know 
was  your  mother,  was  that  body  kicking  at  the 
time  or  showing  some  evidence  of  a  struggle?  A. 
The  foot  was  moving. 

Q.  The  foot  was  moving?     A.  Yes.  2996 

Q.  And  Billy  was  on  his  knee  holding  her ;  is 
that  right?    A.  Yes. 

Q.  And  while  he  was  holding  that  body  he 
asked  you  to  give  him  the  hammer  that  was  in 
the  pool  of  blood?     A.  Yes. 

Q.  And  that  is  the  time  you  told  him  that  you 
didn't  want  to  touch  the  hammer,  because  it  had 
blood?    A.  Yes. 

Q.  And  it  was  after  that  that  he  asked  you 
to  give  him  something?     A.  Yes. 

Q.  And  did  he  ask  you  to  give  him  something 
while  he  was  still  holding  that  body  with  his  hands 
and  while  the  foot  of  that  body  was  kicking 
around? 

Mr.  Sweeny:  If  Your  Honor  please,  may 
I  object  to  Your  Honor  questioning  the 
witness? 

The   Court :    Objection   overruled. 

Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  And  was  that  when  you  gave  him  the  knife? 

Mr.  Sweeny:    I  object  to  that. 
The  Court :    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  didn't  give  him  a  knife. 
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By  Mr.  Solomon: 

Q.  And  your  statements  to  Mr.  Dermody  that 
you  did  were  lies;  is  that  right?    A.  Yes. 

Q.  You  knew  what  he  wanted  the  hammer  for? 

Mr.   Sweeny:    I  object  to  the  question. 

The  Court:  Objection  sustained.  We 
have  been  over  that  several  times. 

Mr.  Solomon:  We  haven't,  Judge.  I 
have  gone  back  to  it. 
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Q.  Do  you  know  what  he  wanted  the  hammer 
for? 

Mr.  Sweeny:    Objection. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

A.  Yes. 

Q.  And  this  was  when — 

The  Court:  What  did  you  think  he 
wanted  the  hammer  for? 

Mr.  Sweeny:  Objection,  if  Your  Honor 
please,  to  Your  Honor  pressing  this  wit- 
ness. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:   Exception. 

The  Witness :  He  was  going  to  do  some- 
thing. 

The  Court:    What? 

The  Witness:   I  don't  know. 

The  Court :  Hang  up  some  curtains  or 
drive  a  nail,  or  what? 

Mr.  Sweeny:  If  Your  Honor  please,  I 
respectfully  object  to  your  Honor  pursu- 
ing this  line  of  inquiry. 
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The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 
The    Court:     What    did    you    think    he 
wanted  the  hammer  for? 
The  Witness :  I  don 't  know. 

Q.  Well,  I  ask  you,  do  you  remember  this  ques- 
tion being  asked  of  you  and  this  answer  being 
made  by  you : 

"Q.  Can  you  answer  that,  Miss  Gresh?  A. 
I  knew  he  was  to  use  it  on  her  again." 

Do  you  remember  that  Friday?  A.  I  don't 
remember. 

Q.  You  don't  remember  saying  that  here 
Friday? 

Mr.   Sweeny:    I   object,  if  Your  Honor 
please. 

The   Court:    Objection   overruled. 
Mr.  Sweeny:    Exception. 

A.  I  can't  remember  half  of  the  questions  that, 
were  said  Friday. 

Q.  Just    answer   what    His    Honor   asked   you         3003 
now:    What  did  he  want  to  u^o  the  hammer  for, 
as  you  sit  here  now?     Tell  us  that. 

Mr.  Sweeny:    I  object  to  that. 
The   Court :    Objection   overruled. 
Mr.  Sweeny :    Exception. 

A.  To  do  what  he  did. 

The  Court:     To  do  what? 
The  Witness  :    I  don 't  know. 

Q.  Miss  Gresh — 

Mr.  Sweeny:     Just  one  minute,  please. 
My  associate  calls  my  attention  to  the  fact 
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that  this  is  not  the  witness'  testimony  on 
Friday,  but  before  Mr.  Dermody.  If  that 
be  correct,  I  think  you  should  correct  your 
question,  Mr.  Solomon.  I  withdraw  that 
objection,  if  Your  Honor  please. 

The  Court:  So  that  to  clarify  the 
record — 

Mr.  Sweeny :  That  is  from  the  testimony 
of  last  Friday  and  not  from  the  examina- 

3005  tion  by  Mr.  Dermody. 

Q.  Now,  Theresa,  you  heard  Detective-Sergeant 
Fuchs  testify  here  in  court?    A.  Yes. 

Q.  Did  you  hear  him  say  what  you  told  him! 
A.  Yes. 

Q.  Did  you  hear  him  say  that  you  told  him 
what  he  put  down  in  People's  Exhibit  9  in  Evi- 
dence, that  yellow  statement,  the  first  sentence  of 
that  statement? 

Mr.  Solomon:  May  I  have  that  exhibit, 
please? 

3006  Mr.  Sweeny :    I  think  it  is  Exhibit  11. 
Mr.  Solomon:    Exhibit  11;  correct. 

Q.  Do  you  remember  Detective-Sergeant  Saul 
Fuchs  testifying  here  that  after  you  told  him 
certain  things  he  put  them  down  in  a  typewritten 
statement,  and  that  was  read  in  court.  Do  you 
remember  that?    A.  Yes. 

Q.  And  do  you  remember  his  saying  that  be- 
fore he  put  anything  down  here  he  listened  to 
you  and  heard  you  out,  and  then  as  the  result  of 
what  you  told  him  he  put  it  down?    A.  Yes. 

Q.  And  do  you  remember  him  saying  that  you 
told  him,  and  he  wrote  down,  "On  March  4th 
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Billy  and  I  waited  in  the  apartment  at  199  Ave- 
nue B  for  my  mother  to  come  in,  so  that  we 
could  carry  out  our  plan  to  kill  her"?  Do  you 
remember  Sergeant  Fuchs  saying  that  you  told 
him  that!    A.  Yes. 

Q.  You  say  you  didn't  tell  him  that!     A.  No. 

Q.  So  that  he  is  a  liar ;  right ! 
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Mr.  Sweeny:     Now,  I  object  to  that. 

The  Court:    Objection  sustained. 

Are  you  now  telling  us  that  you  did/ tell 
it  to  him  but  what  you  told  him  was  a!  lie, 
or  are  you  saying  that  you  didn't  tell  that 
to  Sergeant  Fuchs? 

The  Witness :  I  told  him  something  like 
that,  but  I  didn't  use  words  like  that. 

Q.  What  did  you  tell  him?  Tell  us  what  you 
told  him.    A.  I  can't  remember  that. 

Q.  If  I  read  the   sentence  again   to  you  and 
ask  you  again  whether  this  is  a  statement  that 
he  got  from  what  you  told  him,  would  you  say 
it  is  not  a  statement  that  he  got  from  what  you         3009 
told  him?    Do  you  understand  my  question? 

Mr.  Sweeny:  I  object  to  the  form  of 
the  question. 

The  Court :  Proceed.  Objection  over- 
ruled. 

Mr.  Sweeny:    Exception. 

Q.  "On  March  4th  Billy  and  I  waited  in  the 
apartment  at  199  Avenue  B  for  my  mother  to 
come  in,  so  that  we  could  carry  out  our  plan  to 
kill  her."  Are  you  telling  us  now  that  you  didn't 
tell  Sergeant  Saul  Fuchs  anything  in  line  with 
that  statement,  in  line  with  that  quotation!  A.  I 
can't  remember. 
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Q.  You  can't  remember.  And  if  he  says  that 
you  did  say  it,  you  say  that  you  don't  remember 
whether  you  did  or  not!    A.  Yes. 

Mr.  Sweeny:  I  object  to  the  form  of  the 
question. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

The  Court:  Do  you  deny  that  you  told 
that  to  Sergeant  Fuchs? 

The  Witness:  I  don't  know  what  I  told 
him.   I  told  him  a  lot  of  thinars. 
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Q.  Now,  you  remember  you  told  us  here  that 
you  don't  know  that  it  was  your  mother  who 
hollered  outside?    A.  Yes. 

Q.  I  am  talking  of  you  in  the  bed  room.  Do  you 
remember  telling  Sergeant  Fuchs  that  you  heard 
your  mother  holler!    A.  I  don't  remember. 

Q.  You  don't  remember.  You  don't  know 
whether  you  told  it  to  him  or  not,  but  if  you  said 
that  and  he  said  it  and  it  is  here,  it  is  still  not 
3012         the  truth;  correct?    A.  No,  it  is  not. 

Q.  And  do  you  remember  telling  Sergeant 
Fuchs  that  you  discussed  the  idea  of  killing  your 
mother  three  or  four  times?  A.  I  can't  remem- 
ber what  I  told  him. 

Q.  Well,  you  heard  Byers,  Billy  Snyder  testify 
here  in  court?    A.  Yes. 

Q.  Did  you  hear  him  say  that  when  your 
mother  came  in  that  night  you  and  she  had  a 
fight?    A.  Yes. 

Q.  That  is  not  true;  is  that  right?    A.  No. 

Q.  Did  you  hear  him  testify  that  he  walked  out 
while  you  and  your  mother  were  fighting?  A. 
Yes. 
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Q.  That  is  not  true,  is  it?    A.  No. 

Q.  Did  you  hear  him  testify  that  when  he  left 
you  and  your  mother  were  fighting  and  your 
mother  was  standing  up?  That  is  not  true,  is  it? 
A.  No. 

Q.  Did  you  hear  him  testify  when  he  came  back 
he  found  your  mother  dead  in  the  kitchen  or  in 
the  hallway?  Did  you  hear  him  testify  to  that 
effect?    A.  Yes. 

Q.  That  is  not  true,  is  it?    A.  No.  3014 

Q.  Did  you  hear  him  testify  that  he  came  over 
and  asked  your  mother  how  she  was  and  she  said 
nothing,  made  no  answer?  That  is  not  true,  is  it? 
A.  No. 

Q.  So  he  is  lying;  right?    A.  Yes. 

Q.  By  the  way,  is  Richie  a  liar  too?  A.  I  don't 
know  what  you  mean  by  that. 

The  Court:  Did  you  hear  what  Richie 
said  on  the  stand? 

The  Witness:  I  heard  him,  but  I  don't 
remember  all  of  it. 


Q.  Let  me  refresh  your  recollection.  Do  you 
remember  Richie  saying  on  the  stand  something 
about  saying  to  you,  "Say,  this  feels  heavy,  as 
though  there's  a  body  in  it"?  Do  you  remember 
him  saying  that  he — 

Mr.  Dermody:  Your  Honor,  I  object  to 
that.  There  was  no  such  testimony  on  the 
part  of  Richie  on  that  score. 

Mr.  Solomon :  I  withdraw  that  and 
apologize  for  that,  if  Your  Honor  please. 
I  am  incorrect. 
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Q.  Now,  reading  from  page  38 — 

Mr.  Dermody:    Page  38  of  what? 
Mr.    Solomon:     Page   38   of   the   girl's 
statement. 

Q.  Do  you  remember  this  question  being  put 
to  you  by  Mr.  Dermody  in  his  office  and  this 
answer  being  made  by  you: 

"Q.  Did  he  say  anything?    A.  He  said  that  he 

3017  carried  it  down  the  street  but  felt  it  was  like  a 
body.  He  got  very  jumpy  and  I  said,  'Don't  be 
silly.'  " 

Did  you  tell  that  to  Mr.  Dermody?    A.  Yes. 

Q.  And  did  you  hear  Richie  say  that  on  the 
stand?    A.  No. 

Q.  Did  you  hear  Ritchie  state  that  he  knew 
what  was  in  the  box,  or  make  any  statement  of 
that  kind?    A.  Yes. 

Q.  So  that  Richie  was  a  liar,  wasn't  he?  A. 
No. 

Mr.  Sweeny:     I  object  to  that,  if  Your 
^  Honor  please. 

The  Court :    Objection  sustained. 

Q.  But  Richie  didn't  say  that;  right?     A.  No. 
Q.  You  said  that?    A.  Yes. 

The  Court:  Did  you  know  what  was  in 
the  box  that  Richie  carried  down? 

The  Witness :    I  thought  it  was  garbage. 

The  Court:  You  are  sure  you  thought 
it  was  garbage? 

The  Witness:    Yes. 

Q.  Do  you  remember  when  Richie  testified  in 
court  here?    A.  Yes. 
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Theresa  Gresh,  Defendant — Cross  3019 

[By  Counsel  for  Defendant  Byers] 

Q.  Page  612.  Do  you  remember  this  question 
being  asked  of  him  in  reference  to  that  box  and 
this  answer  being  made  by  him: 

"Q.  At  the  time  you  saw  this  box  in  the  kitchen 
could  you  see  what  was  inside  the  box?  A.  It  was 
closed,  and  a  pair  of  shoes  on  top. 

"Q.  Could  you  tell  what  kind  of  shoes  they 
were?    A.  Women's  shoes." 

Do  you  remember  him  saying  that?    A.  Yes. 

Q.  And  that  was  the  time  that  you  told  him         3020 
to  take  it  out  and  burn  it?    A.  Yes. 

Q.  Were  there  women's  shoes  on  top?    A.  No. 

Q.  So  that  Richie  was  lying  when  he  testified 
that  he  could  see  the  shoes? 

Mr.  Sweeny:    I  object  to  that. 

By  the  Court: 

Q.  You  thought  it  was  garbage?    A.  Yes. 

Q.  And  you  say  you  told  Richie  to  take  this 
box  and  burn  it?    A.  Yes. 

Q.  Do  you  have  garbage  burned?  A.  It  was 
a  big  box.  ^021 

Mr.  Sweeny:  If  Your  Honor  please,  I 
object  to  Your  Honor  pressing  the  de- 
fendant at  this  time. 

The  Court :    Objection  overruled. 

Mr.  Sweeny :    Exception. 

The  Witness :  It  was  a  big  box  to  leave 
downstairs. 

Q.  Because  it  was  a  big  box  and  had  garbage, 
you  wanted  it  burned?    A.  Yes. 
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3022  Theresa  Gresh,  Defendant — Cross 

[By  Counsel  for  Defendant  Byers] 

By  Mr.  Solomon: 

Q.  Well,  again  I  ask  you :  You  heard  Richie  tes- 
tify that  he  saw  shoes  and  women's  things  on  the 
top  of  the  box?    A.  Yes. 

Q.  You  say  that  couldn't  be;  is  that  right? 

Mr.  Sweeny:     I  object,  if  Your  Honor 
pleases. 
The  Court:    Objection  sustained. 

3023 

Q.  You  say  that  the  box  was  closed  and  there 

was  nothing  visible  on  the  top?    A.  Yes. 

Q.  So  that  when  he  testifies  that  he  saw  the 
top,  he  was  testifying  to  what  you  couldn't  see 
in  the  kitchen  at  that  time;  is  that  right?  A. 
Yes. 

Q.  So  that  he  was  lying;  isn't  that  so? 

Mr.  Sweeny:    I  object  to  that. 
The  Court:    Objection  sustained. 

By  the  Court: 

3024  Q.  Did  Richie  help  fill  up  the  box?    A.  No. 

Q.  Who  put  the  things  in  the  box,  you?  A. 
No. 

Q.  Billy?     A.  Yes. 

Q.  Were  you  there  when  Billy  put  the  things 
in  the  box?    A.  No. 

Q.  You  didn't  see  what  Billy  put  in  the  box? 
A.  No. 

Q.  So  you  don't  know  whether  that  box  con- 
tained his  dungarees  and  his  bloody  shirt  and 
your  mother's  shoes?    A.  No. 
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[By  Counsel  for  Defendant  Byers] 

By  Mr.  Solomon : 

Q.  Now,  on  March  4th  you  didn't  hit  your 
mother,  did  you?    A.  No. 

Q.  When  you  saw  Billy  come  running  in  after 
hearing  her  hollering  in  the  kitchen,  you  didn't 
hit  your  mother?    A.  No. 

Q.  You  didn't  do  anything  at  all  about  it;  you 
just  sat  there. 

Mr.  Sweeny:    I  object  to  that.  3026 

The  Court:    Objection  sustained. 

Mr.  Solomon :    That  is  all. 

The  Court:  Are  you  through  with  the 
witness,  Mr.  Solomon! 

Mr.  Solomon :    Yes,  Your  Honor. 

The  Court:    Any  redirect? 

Mr.  Sweeny :    No  redirect,  Your  Honor. 

The  Court:  Any  further  cross  by  the 
District  Attorney? 

Mr.  Dermody:  No  further  cross  on  be- 
half of  the  People. 

The  Court:    All  sides  are  through  with         QO'27 
this  witness? 

Mr.  Sweeny:     Yes,  Your  Honor. 

The  Court:  You  may  step  down.  Mem- 
bers of  the  jury  you  are  admonished,  and 
it  is  your  duty  not  to  converse  among 
yourselves  on  any  subject  connected  with 
the  trial,  and  not  to  permit  anyone  to  talk 
to  you  about  the  case,  and  not  to  remain 
in  the  presence  of  anyone  discussing  any 
part  of  the  case. 

You  are  further  admonished  not  to  form 
or  express  any  opinion  as  to  the  guilt  or 
innocence  of  either  of  the  defendants  until 
the  case  is  submitted  to  you. 

Please  be  on  hand  at  2:30. 
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3028  Case 
Afternoon  Session.     2.30  p.  m. 
( Same  appearances. ) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please  an- 
swer as  their  names  are  called. 

(All  answer  present.) 

Mr.  Sweeny:  If  your  Honor  pleases,  at 
this  time  we  ask  that  this  hospital  record 

3029  be  marked  for  identification. 

The   Court:    Mark  it  for  identification. 
The  Clerk:    Deemed  marked. 

(Bellevue  Hospital  record  on  Theresa 
Gresh  is  thereupon  deemed  marked  as  De- 
fendant's Exhibit  C  for  Identification.) 

Mr.  Sweeny :  Now,  if  your  Honor  please, 
we  at  this  time  want  to  offer  in  evidence 
certain  parts  of  this  record  having  to  do 
with  the  diagnosis  and  medication  and 
treatment  of — 

The  Court:  Just  show  Mr.  Dermody 
what  parts  you  want  to  offer  in  evidence, 
and  we  can  then  read  those  parts  into  the 
record. 

Mr.  Sweeny:  Yes,  sir.  (Mr.  Dermody 
and  Mr.   Sweeny  thereupon  confer.) 

Mr.  Sweeny:  Your  Honor,  I  offer  in 
evidence  the  first  page  of  this  report,  and 
I  desire  to  read  to  the  jury  the  contents 
of  that  page. 

Mr.  Dermody:  Your  Honor,  ordinarily 
I  would  have  no  objection  to  this  offer 
being  made  of  the  first  page  but  in  view 
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of  our  discussion  at  the  bench  about  the 
chronology  of  the  confinement  of  the  de- 
fendant Theresa  Gresh,  the  dates  are  very 
misleading,  and  until  such  time  as  that 
chronology  is  cleared  up  I  don't  think  it's 
fair  to  the  People  or  to  either  of  the  de- 
fendants to  have  the  jury  read  this  exhibit 
that  is  being  offered  in  evidence. 

The  Court :  I  think  we  can  go  ahead 
with  the  exhibit  and  clear  the  matter  up. 

Mr.  Dermody:    I  don't  want  to  hold  up         3032 
anyone,  your  Honor,  I  want  to  get  going 
on   this   thing,   but   I  think  in  fairness   I 
should  note  my   objection   on   the   record, 
and  only  for  that  reason. 

The  Court :  Very  well.  Objection  over- 
ruled. 

(Defendant  Gresh 's  Exhibit  C-l  deemed 
marked  in  Evidence.) 

Mr.  Sweeny:  (reading):  "The  City  of 
New  York,  Department  of  Hospitals,  Di- 
vision of  Psychiatry,  Bellevue  Hospital. 
Case  record  and  history  re.  17923-54,  serial 
number",  with  a  crossing  out  of  the  same 
"27912-54.  Name.  Theresa  Gresh.  Resi- 
dence 199  Avenue  B,  Manhattan.  Corre- 
spond with  Mrs.  Helen  Fetko  46  Grand 
Street,  Garfield,  New  Jersey.  Admitted 
by  Dr.  Weiss,  4.45  pm.  Brought  from 
General  Sessions  Court.  D.  C."  Depart- 
ment of  Correction,  I  suppose  that  means. 

"Prison  van.  Sex  Female.  Age  15, 
Color  white.  Religion  Catholic.  Birthplace 
U.  S.  In  U.  S.  Lifetime.  In  New  York,  life- 
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3034  Case 

time.  Occupation  none.  Civil  condition: 
Single.  History  of  previous  attacks:" — 
I  don't  know  what  it  says  here,  your 
Honor. 

Mr.  Dermody:    There  is  nothing  there. 

Mr.  Sweeny  (continuing  reading) :  Ad- 
mitted May  the  21st  1954.  Discharged  De- 
cember the  15th  1954.  Final  diagnosis, 
personality  pattern  disturbance,  schizoid 
type. 

3035  Disposition:  To  the  H.  of  D." 

I  suppose  that  is  the  House  of  Detention. 

The  Court:    Just  a  moment,  counsel. 

(Mr.  Sweeny  shows  page  to  the  Court 
at  bench.) 

It  says  "Number  of  attacks,  none.  Na- 
ture, none.  And,  one  is  checked  up  as 
"termination". 

Mr.  Sweeny:  Very  well.  I  will  read  it 
that  way.  I  don't  want  any  misunder- 
standing, and  that's  why  I  asked  counsel. 

The  Court:  It  says,  under  the  printing 
of  "History  of  previous  attacks,  there  are 
enumerated  Number  of  attacks,  Nature, 
Termination,  Hospital  residence.  How 
discharged",  that's  printed.  And  what  ap- 
pears to  be  a  "Gl" — I  don't  know  what 
that  is,  gall  bladder  or  what  it  is. 

Mr.  Sweeny:    I  don't  know. 

The  Court:  We  will  have  to  ask  some- 
one from  the  hospital  what  "Gl"  means, 
and,  the  only  one  that  is  checked  off  is 
"termination".  Without  reading  what  I 
have  just  read  into  the  record,  somebody 
might  get  an  idea  it  had  something  to  do 
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with  epileptic  attacks  which  is  not  on  that 
sheet  at  all. 

Mr.  Sweeny:  Your  Honor,  there  is  no 
claim  made  on  that,  incidentally,  with  re- 
spect to  that  sheet. 

The  Court:   All  right,  then  let- 
Mr.  Sweeny:    Let's  be  clear  on  that. 

The  Court :   Mr.  Sweeny  says,  to  clarify 
it,  that  there  is  no  claim  that  that  part 
of  the  exhibit  makes  any  reference  to  any 
epileptic  seizures  or  attacks ;  is  that  right,         3038 
Mr.  Sweeny? 

Mr.  Sweeny:  That's  right,  that  page  I 
read  from  has  nothing  to  do  with  that. 

The  Clerk:  That  page  is  deemed  marked 
as  Defendant's  Exhibit  C-l  in  evidence. 

The  Court :  Is  it  agreeable  that  photo- 
static copies  of  the  pages  that  are  being 
read  into  evidence  be  substituted  in  place 
of  the  originals'? 

Mr.   Sweeny :    Yes,  your  Honor. 

If  your  Honor  please,  perhaps  I  could 
go  along  with  my  expert  witness,  subject 
to  introducing  further  portions  of  this  rec- 
ord probably  tomorrow  morning,  if  that 
would  be  acceptable  so  that  we  conld  make 
the  best  use  of  our  time. 

The   Court:    All   right,   let's   proceed. 

Mr.  Sweeny:  Dr.  Cusaek,  will  yon  take 
the  stand. 
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3040  Dr.  Thomas  S.  Cusack,  for  Defendant  Gresh — 

Direct 

DR.  THOMAS  S.  CUSACK,  address  400  Clin- 
ton Avenue,  Brooklyn  38,  New  York,  a  witness 
called  by  the  Defense,  was  sworn,  and  testified 
as  follows: 

Direct  examination  by  Mr.  Sweeny : 

Q.  Doctor,  you  are  a  regularly  duly  licensed 
physician  in  the  State  of  New  York?     A.  Yes. 
Q.  Do  you  specialize  in  any  branch  of  medi- 

3041  cine!    A.  Yes. 

Q.  And,  what  is  your  specialty,  Doctor?  A. 
Nervous  and  mental  diseases.  We  call  it  neuro- 
psychiatry. 

Q.  Will  you  please  tell  the  Court  and  jury  what 
training  in  this  branch  of  the  medical  art  you 
have?  A.  Pi-ior  to  the  study  of  medicine  I  did 
a  two  year's  course  of  psychology.  I  graduated 
from  Bellevue  Medical  College  in  New  York  Uni- 
versity in  June  of  1915.  I  served  internship  in 
Fordham  Hospital,  the  city  hospital  in  New  York 
City.  Then  I  was  on  the  resident  staff  for  one 
3049  year  of  the  Brooklyn  State  Hospital  in  Brooklyn. 
Eight  years  in  the  staff  of  the  Kings  Park  State 
Hospital,  King's  Park  in  Suffolk  County.  While 
there  I  had  the  care  and  treatment  for  the  United 
States  Veterans  Administration  of  what  was  then 
called  the  shell-shocked  men  of  World  War  No. 
One,  comprising  all  types  of  nervous  and  mental 
conditions  incident  to  World  War  injuries. 

While  there  I  was  in  charge  of  the  Out-patient 
Department  of  nervous  and  mental  diseases,  at 
Nassau  County  Hospital,  Mineola;  Williamsburg 
Hospital  in  Brooklyn,  and  Cumberland  Street 
Hospital. 
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Direct 

By  the  end  of  December  of  1924  I  was  on  the 
consulting  staff  of  the  United  States  Veterans 
Hospital  in  the  Bronx,  New  York,  130  West 
Kingsbridge  Road,  until  December  1930. 

While  there  I  was  in  charge  of  all  the  cases  for 
the  treatment,  diagnosis,  and  so  forth,  and  we  had 
a  diagnostic  center  there  for  out  of  town  various 
Administration  hospitals.  I  then  became  Consult- 
ant in  nervous  and  mental  diseases  Samaritan 
Hospital  in  Brooklyn,  The  Good  Samaritan,  Sa-  3044 
maritan  Hospital  in  Brooklyn,  and  at  Kings  Park 
State  Hospital.  For  24  years  I  was  a  medical 
member  of  the  Board  of  Visitors  of  Kings  Park 
State  Hospital,  until  January  of  1955.  During 
World  War  No.  2,  I  was  Chairman  of  a  Special 
Advisory  Board,  Draft  Board,  Selective  Service 
Board,  for  problem  cases  for  nervous  and  mental 
diseases  of  inductees  into  service.  I  am  Con- 
sultant and  Examiner  of  nervous  and  mental  di- 
seases for  the  Board  of  Education  of  The  City 
of  New  York  at  110  Livingston  Street,  Brooklyn. 

I  am  a  duly  qualified  psychiatrist  in  the  course         ^04^ 
of  the   Mental  Hygiene  Laws   of  The   State   of 
New  York.    I  visited  several  clinics  in  Germany, 
England  and  France,  and,  I  have  my  consulting 
office  at  400  Clinton  Avenue,  Brooklyn,  New  York. 

Q.  Now,  Doctor,  are  you  at  that  office  actually 
engaged  in  the  practice  of  psychiatry  for  private 
patients  at  this  time!     A.  Oh  yes,  yes. 

Q.  Now,  Doctor,  in  accordance  with  an  Order 
of  this  Court  impounding  and  authorizing  the 
counsel  for  Theresa  Gresh  to  employ  an  expert 
witness,  were  you  engaged  on  January  the  7th 
in  that  capacity?    A.  That  is  true. 

Q.  Now,  since  that  time  have  you  had  occasion 
to  see  the  defendant  Theresa  Gresh  in  private 
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3046  Dr.  Thomas  8.  Cusack,  for  Defendant  Gresh — 

Direct 

interview  and  in  Court  and  on  the  witness  stand? 
A.  That  is  true. 

Q.  And  during  that  time  you  have  also  at- 
tended at  all  sessions  of  the  Court  in  connection 
with  other  testimony  that  was  offered  to  this 
Court  and  jury  in  connection  with  this  case?  A. 
Yes. 

Q.  And,  Doctor,  you  have  read  the  hospital 
records  of  Bellevue  Hospital  covering  her  exami- 

3047  nation  and  treatment  in  the  prison  ward  of 
Bellevue  Hospital,  the  psychiatric  branch,  com- 
mencing March  the  31st  1954!     A.  Yes. 

Q.  And,  Doctor,  you  have  heard  her  testify 
here  on  every  occasion  that  she  did  testify!  A. 
Yes. 

Q.  You  have  also  consulted  with  counsel —  A. 
Yes. 

Q.  — in  connection  with  this  case?    A.  Yes. 

Q.  Now,  at  the  outset,  Doctor,  I  ask  you  in 
connection  with  Section  1120  of  the  Penal  Law, 
as  the  result  of  your  observations  and  as  the 
result  of  your  experience  and  all  the  matters  that 
came  to  your  attention  in  this  connection,  are 
you  able  to  state  with  reasonable  certainty  in 
your  opinion  whether  on  March  the  4th  and  im- 
mediately before  that,  that  the  defendant  Theresa 
Gresh  was  laboring  under  such  a  defective  reason 
as  not  to  know  the  nature  and  quality  of  the  acts 
she  was  doing  or  not  to  know  that  the  act  was 
wrong?    A.  I  am. 

Q.  And  what  is  your  opinion  on  that,  Doctor? 
A.  On  the  4th  of  March  she  was  not  laboring 
under  any  defective  reason  as  to  be  unable  to 
confer  with  counsel,  understand  the  proceeding 
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Direct 

and  make  a  defense.  In  other  words,  she  was  and 
is  able  to  go  on  trial. 

Mr.  Dermody:  I  submit  that  is  not  a 
responsive  answer  to  the  question,  and  I 
object  to  the  answer. 

The  Court:  Doctor,  will  you  please 
listen,  and  I  will  ask  the  Stenographer  to 
read  the  question  again. 

Q.  (read)  I  ask  you  in  connection  with  Section  3050 
1120  of  the  Penal  Law,  as  the  result  of  your  ob- 
servations and  as  the  result  of  your  experience 
and  all  the  matters  that  came  to  your  attention 
in  this  connection,  are  you  able  to  state  with 
reasonable  certainty  in  your  opinion  whether  on 
March  the  4th  and  immediately  before  that,  that 
the  defendant  Theresa  Gresh  was  laboring  under 
such  a  defective  reason  as  not  to  know  the  nature 
and  quality  of  the  acts  she  was  doing  or  not  to 
know  that  the  act  was  wrong?    A.  I  am. 

Q.  (continued  and  read) :  And  what  is  your 
opinion  on  that,  Doctor?  3051 

The  Witness:  May  I  answer,  your 
Honor? 

The  Court:    Yes. 
The  Witness :    I  am. 

Q.  And,  Doctor,  is  it  in  your  opinion  on  March 
the  4th  and  within  a  reasonable  period  before 
that  time  and  at  the  present  time,  is  it  your 
opinion  that  the  defendant  Theresa  Gresh  knows 
the  nature  and  quality  of  her  acts?    A.  Yes. 

Q.  And  is  it  your  opinion  too,  Doctor,  that  on 
March  the  4th  and  immediately  before  that,  that 
she  was  able  to  know  when  an  act  was  wrong 
or  right?    A.  Yes. 
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Direct 

Q.  Now,  Doctor,  I  want  you  to  assume  a  state 
of  facts  that  have  been  adduced  in  this  case,  as 
follows : 

Assuming,  Doctor,  that  Theresa  Gresh  was 
born  in  New  York  City  on  January  the  29th  1939 
and  will  be  16  years  of  age  on  January  the  29th  of 
1955,  and  assuming  that  she  did  not  know  her 
real  father  but  was  brought  up  by  her  stepfather 
known  as  Harry  Nestoria  and  Anna  Gresh,  her 
mother;  assuming,  Doctor,  that  her  mother  and 
father  separated  in  August  of  1953  and  there- 
after she  lived  alone  with  her  mother  at  199 
Avenue  B,  New  York  City,  that  she  attended 
public  school  in  New  York  City  at  Public  School 
19  from  September  1943  to  September  1950,  and 
Junior  High  School  60  from  September  1950  to 
September  1952,  and  Mabel  Dean  Bacon  Voca- 
tional High  School  from  September  1953  until 
March  of  1954,  March  26th;  and  assuming  that 
in  the  interim  she  had  attended  the  Shenandoah 
High  School  in  Miami,  Florida;  and  assuming, 
Doctor,  the  various  records  and  reports  which 
are  in  evidence  here  and  which  you  heard  from 
the  witness-stand  and  which  as  I  have  said  are  in 
evidence  here  as  the  Defendant's  Exhibit  A;  and 
assuming  that  the  reports  of  the  school  that  she 
attended  described  her  as  a  normal  child  and  a 
good  student  and  physically  in  normal  circum- 
stances with  the  exception  that  the  physical  re- 
ports described  her  vision  as  defective  and  that 
she  had  kidney  trouble  and  that  she  was  obese  and 
that  she  herself  stated  that  she  had  suffered  from 
epileptic  seizure;  and  assuming,  Doctor,  that  she 
first  experienced  the  menstrual  cycle  when  she 
was  12  years  old  and  that  in  the  period  from  1950 
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Dr.  Thomas  S.  Cusack,  for  Defendant  Gresh —         3055 

Direct 

to  1953  her  height  and  weight  increased  from  a 

height  of  63  inches,  or  rather  in  1949,  59  inches 

and  126  pounds  to  66  inches  and  175  pounds ;  and 

assuming  that  her  vision  was  20/50  in  one  eye 

and  20/100ths  in  the  other;  and  assuming  that 

prior  to  February  the  18th  1954  she  was  obedient 

and  respectful  to  her  mother,  kept  house  for  her 

mother  and  herself ;  did  not  go  around  with  boys ; 

did  not  indulge  in  intimacies  with  boys;  attended 

church;  stayed  at  home  except  for  going  to  the         3056 

movies   and  with   school  groups ;   and   assuming 

that  she  observed  her  mother  having  male  visitors 

who  stayed  over-night  from  time  to  time  in  the 

company  of  her  mother;  and  assuming  that  her 

mother  worked  in  two  positions,  leaving  the  house 

at  about  7 :30  in  the  morning  to  work  in  a  factory 

and  working  at  night  returning  about  9  o'clock 

at  night,  and  that  her  mother  frequently  went 

away  over  the   week-end  and  did  not  eat  with 

Theresa  who  prepared  the  mother's  meal  when 

she  returned;  and  assuming  that  Theresa  was  on 

friendly  terms  with  Mrs.  Fetko  of  Garfield,  New         0AK7 

Jersey,  her  aunt,  and  spent   some   time  in  her 

household,  and,  that  prior  to  March  Mrs.  Fetko 

said  that  she  never  had  any  trouble  with  her ; 

and  assuming  that  in   February  through   other 

girls  and  boys  she  met  the  defendant  William 

Byers  known  to  her  as  William  Snyder  living  at 

346  East  18th  Street,  New  York  City,  and  brought 

him  to  her  house  to  meet  her  mother,   and  he 

brought  her  to  his  house  to  meet  his  mother,  and, 

assuming  that  within  a  few  days  they  had  sexual 

intercourse  at  her  house  in  the  absence  of  her 

mother,  and  thereafter  in  his  room  in  his  house 

and    such    intercourse    took    place    almost    daily 
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thereafter  and  twice  a  day  until  about  March  the 
13th  when  he  went  South  and  remained  away 
until  about  March  the  22nd  and  March  the  23rd 
when  he  went  to  join  the  Marine  Corps;  as- 
suming that  Theresa  and  William  had  a  conver- 
sation about  getting  married  and  that  Theresa 
asked  her  mother  if  she  could  marry  William, 
and  her  mother  told  her  No,  that  she  would  have 
to  wait;  and  assuming  that  Theresa  told  William 

3059  about  this,  and  on  March  the  1st  he  told  her  he 
would  take  care  of  everything  and  posed  the 
question  Why  not  do  away  with  Mrs.  Gresh,  and 
Theresa  thought  that  he  was  not  serious,  and 
told  him  he  was  crazy,  and  assuming  that  no 
method  of  carrying  out  such  a  matter  was  dis- 
cussed, and,  assuming  that  Theresa  remained 
away  from  school  commencing  about  February 
the  25th  1954  and  the  school  notified  her  mother, 
and  her  mother  discussed  the  matter  with  her; 
and  assuming  that  on  March  the  4th  1954  during 
the  afternoon  when  Theresa  and  William  were 
in  the  apartment  at  199  Avenue  B  and  they  had 
had  intercourse  and  she  had  feared  of  the  way 
he  looked  and  he  told  her  that  he  would  have  a 
conversation  in  the  nature  of  a  showdown  with 
the  mother  that  night  and  for  Theresa  to  stay  in 
her  own  room  and  he  would  talk  to  the  mother 
outside  in  the  kitchen  and  to  keep  the  radio  go- 
ing, and  that  Theresa  heard  him  go  out  and  a 
noise  of  something  falling  took  place,  and  she 
saw  him  come  back  to  the  room  and  that  this 
clothing  was  covered  with  blood  and  he  looked 
strange  and  she  was  afraid  of  him  and  she  saw 
him  thereafter  in  the  room  and  that  she  heard 
him  thereafter  call  "Terry,  Terry"  three  or  four 
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times ;  that  she  went  out  and  saw  the  floor  covered 
with  blood  and  William  kneeling  in  the  hallway 
on  the  floor  over  a  human  being,  who  was  kicking 
with  her  feet  and  who  Theresa  ultimately  knew 
was  her  mother. 

Assuming,  doctor,  that  the  defendant  Snyder 
asked  her  to  give  him  a  hammer  and  she  refused 
to  give  him  a  hammer  because  it  was  in  the  pool 
of  blood. 

And  assuming,  doctor,  that  thereafter  she  3062 
stated  she  does  not  know  what  happened  and  that 
before  she  reached  the  stage  of  not  knowing  what 
was  happening,  William  said,  "Give  me  some- 
thing," and  that  she  did  not  know  what  she  did 
thereafter;  that  she  went  back  into  her  room  and 
that  she  was  only  out  of  the  room  about  a  period 
of  a  minute. 

And  assuming  that  she  knew  it  was  her  mother 
who  was  on  the  floor  and  had  been  killed  and  that 
when  William  returned,  he  told  her  and  she  went 
out  and  helped  him  to  clean  up  and  thereafter 
went  back  to  the  room  with  him  and  said  she 
wanted  to  say  something  but  couldn't. 

And  assuming  thereafter  he  went  to  bed  and 
she  sat  up  and  she  was  afraid  of  him,  and  that 
on  March  5th  they  had  intercourse  in  that  room 
at  the  beginning  of  that  day  and  he  told  her  that 
if  she  said  anything,  the  same  thing  would  happen 
to  her  and  not  to  worry,  that  the  body  was  not 
in  the  house  and  where  it  was  taken  was  none  of 
her  business. 

And  assuming  she  went  to  a  hardware  store 
with  him  March  5th  and  a  bag  of  plaster  was 
bought,  that  she  slept  in  the  house  that  night 
and  that  he  stated  to  her,  "If  you  say  anything, 


3063 


1022 

3064  Dr.  Thomas  S.  Cusack,  for  Defendant  Gresh — 

Direct 

you  are  involved  in  this,  too.  If  you  say  anything 
and  I  go  to  the  chair,  you  go  with  me." 

And  assuming  that  on  March  8th,  she  told  cer- 
tain bovs  and  o-irls  that  she  was  married  to  Wil- 
liam  and  went  back  to  the  apartment  at  199  Ave- 
nue B  with  them  and  that  at  the  same  time  she 
wore  a  ring  belonging  to  her  mother. 

And  assuming  that  she  gave  Ritchie  a  carton 
to  dispose  of  containing  garbage,  and  assuming 

3065  that  she  and  some  boys  and  girls  stayed  in  the 
apartment  and  there  was  drinking  of  beer  by  the 
boys  and  soda  by  the  girls  and  petting  until  about 
9:30  P.M.;  and  assuming  that  she  slept  in  the 
apartment  for  two  days  and  thereafter  in  Wil- 
liam 's  house ;  that  she  gave  the  key  to  the  apart- 
ment to  Richie  and  Richie  and  his  friends  went 
to  the  apartment  several  times  thereafter  for 
parties. 

And  assuming  that  on  March  22nd,  she  met 
William  and  they  both  went  to  the  apartment  and 
that  when  she  went  near  the  tub  he  grabbed  her 
arm  and  dragged  her  away,  and  she  was  afraid, 
and  he  said  to  her  in  words  or  in  substance  to 
say  her  last  prayers,  and  she  told  him,  "You 
would  not  be  killing  one,  you  would  be  killing 
two,"  and  she  told  him  that  she  was  pregnant. 

And  assuming,  doctor,  that  that  was  not  so 
and  that  she  was  telling  a  lie.  And  assuming, 
doctor,  that  on  March  24th  she  was  brought  to 
the  Children's  Court  for  truancy  and  that  she 
told  the  Court  that  her  mother  had  gone  to 
Florida  and  had  left  her  uprovided  for,  and  that 
she  was  telling  an  untruth;  that  she  was  placed 
in  the  Children's  Shelter  as  a  neglected  child 
and  that  she  stayed  in  the  Shelter  at  night  there- 
after. 
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Assuming,  doctor,  that  she  was  brought  to  the 
Children's  Court  before  Judge  Fogarty  and  in 
the  presence  of  a  priest  she  was  told  her  mother 
was  dead  and  she  again  stated  that  her  mother 
had  gone  to  Florida. 

And  assuming  that  on  March  27th,  at  about 
9:00  o'clock,  she  was  taken  from  The  House  of 
the  Good  Shepherd  to  the  11th  Squad  office  by 
Detectives  Leonard  and  Fuchs;  that  in  the  office 
there  she  was  questioned  by  a  number  of  officers ;  3068 
that  she  did  not  want  to  be  questioned;  that  she 
had  no  attorney  or  relative  with  her ;  that  she  was 
crying  and  disturbed;  that  she  made  untruthful 
answers  to  the  officers;  that  she  went  out  with 
the  officers  at  about  2 :30  to  point  out  places  where 
her  mother  had  gone,  and  that  at  2 :30  she  met 
her  aunt,  Mrs.  Fetko,  and  that  again  she  was  cry- 
ing and  disturbed  during  an  interview  of  about 
an  hour  and  a  half ;  that  she  left  and  she  told  her 
aunt  that  her  mother  had  gone  to  Florida,  and 
that  her  answers  in  connection  with  this  inter- 
view were  likewise  untruthful. 

And  assuming  that  she  did  not  read  People's 
Exhibit  11  but  that  a  time  came  when  she  told 
them  that  she  wanted  to  make  certain  statements 
to  Detective  Fuchs  and  that  Detective  Fuchs 
typed  this  Exhibit  11,  and  that  she  said  it  was 
not  in  her  words  and  that  she  did  not  read  it 
and  that  she  did  not  sign  it. 

And  assuming  that  the  questioning  continued 
until  about  1:30  on  that  evening  and  that  up  to 
that  time  she  had  stated  again  numerous  untruths 
to  the  officers,  but  that  Detective  Fuchs  testified 
that  she  had  told  him  what  was  contained  in 
People's  Exhibit  11. 
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And  assuming  that  at  1:30  she  was  brought 
back  to  the  House  of  the  Good  Shepherd  on 
March  27th,  and  assuming  that  she  had  nothing 
to  eat  during  the  day,  that  she  had  asked  for 
nothing  to  eat;  and  assuming  that  for  the  greater 
part  of  the  day  she  had  not  gone  to  the  toilet 
facilities  of  the  station  house  and  had  not  asked 
to  go  to  these  facilities. 

And  assuming,  doctor,  that  she  was  still  afraid 
307J  °f  William,  and  when  on  March  30th  she  was 

brought  to  the  District  Attorney's  office  she  was 
told  that  the  defendant  William  Snyder  had  in- 
formed the  police  in  a  statement  that  she  had 
handed  him  a  knife  and  that  this  was  the  knife 
that  he  used  to  kill  the  mother. 

And  assuming  that  she  was  questioned  by  Mr. 
Dermody  in  the  forenoon  without  a  stenographer 
and  in  the  course  of  the  afternoon  in  the  pres- 
ence of  a  stenographer,  and  that  again  she  stated 
concerning  the  knife  that  she  had  handed  the 
knife  to  the  defendant  William  Snyder, 
orvrro  And  assuming  that  she  stated  that  that  was 

not  true  and  that  in  connection  with  other  answers 
she  made  to  Mr.  Dermody  that  they  were  untrue 
and  that  she  had  made  repeated  false  statements 
in  connection  with  this  examination. 

And  assuming,  doctor,  that  on  March  the  31st 
she  was  brought  to  the  Magistrates'  Court  and 
that  she  was  crying  and  disturbed;  that  a  Legal 
Aid  lawyer  or  a  lawyer  moved  that  she  be  sent 
to  Bellevue  Hospital ;  and  assuming  that  she  went 
to  Bellevue  Hospital  and  remained  there  in  the 
Psychopathic  Ward  until  some  time  in  May, 
when  she  was  sent  back  to  the  Department  of 
Correction  over  at  the  Women's  Detention  Prison 
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for  a  period  of  a  day  or  some  period  of  time ;  and 
assuming  thereafter  that  she  was  returned  by  the 
Department  of  Correction  from  their  female 
House  of  Detention  on  8th  Street  to  the  self-same 
Psychopathic  Ward  in  Bellevue  Hospital;  and 
assuming  that  she  remained  in  the  care  of  the 
Department  of  Correction  in  that  Psychopathic 
Ward  at  Bellevue  Hospital  until  December  12th, 
1954,  at  which  time  she  was  returned  to  the  House 
of  Detention,  the  female  House  of  Detention  on  3074 
West  8th  Street  in  New  York  City. 

And  assuming,  doctor,  from  all  that  you  have 
seen  of  her  and  all  that  you  have  heard  said  by 
her  here  in  court,  all  that  you  have  observed  of 
her  demeanor  and  from  all  of  these  circumstances 
that  I  have  embodied  in  this  hypothetical  ques- 
tion which  I  have  just  made  to  you,  are  you  able, 
doctor,  with  reasonable  certainty  in  your  opinion 
to  state  whether  on  March  4th  and  immediately 
thereafter  she  was  able  to  think  and  reflect  and  I 
to  make  a  volitional  choice  in  the  process  of 
thinking  and  reflecting — are  you  able  to  arrive 
at  an  opinion?    A.  Yes. 

Q.  Now,  doctor,  what  is  your  opinion  in  that 
capacity  of  this  defendant?  A.  That  she  was 
not. 

Q.  Will  you  tell  us,  doctor,  the  basis  of  your 
opinion.  A.  In  the  first  place,  she  was  an  im- 
mature, suggestible  type,  standing  in  the  dawn 
of  adolescence;  she  had  not  yet  grown  up,  and 
she  had  lived  under  very  strange  conditions.  She 
had  a  decided  moral  unhinging.  Her  will  power 
was  affected.  She  was  not  a  free  agent  and  she 
didn't  have  the  power  of  choice  to  reflect  and 
consider,    and    because    of    that    she    was    inade- 
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quately  unable  to  plan,  design,  contemplate,  pre- 
meditate and  form  a  judgment. 

Q.  Now,  doctor,  you  referred  to  the  question 
of  reflecting.  Would  fear  have  anything  to  do 
with  the  power  to  reflect  freely?  A.  Fear  does 
not  affect  reflection.  That's  a  part  of  the  know- 
ing faculty.  Reflection  is  when  it  is  placed  before 
the  judgment,  but  fear  does  affect,  primarily 
speaking,  will  power,  the  power  of  choice,  the 

3077  power  to  accept  or  the  power  to  reject,  making 
the  person  perform  and  involuntarily  act  under 
the  influence  of  some  greater,  compelling  mind. 
In  other  words,  the  mind  was  influenced.  No 
power  of  choice  here — the  power  to  accept  or  the 
power  to  reject.  It  was  not  a  voluntary  unit.  She 
didn't  have  the  free  use  of  her  will  power. 

In  planning  and  designing,  premeditation  en- 
ters— thinking  it  over — but  primarily  speaking 
it's  the  will  that  places  before  the  knowing  fac- 
ulty, that  makes  the  human  act.  There  is  a  hu- 
man act  and  the  act  is  done  under  the  control  of 

3078  reason  and  free  will.  Anything  that  affects  the 
free  use  of  the  will  makes  the  act  less  human 
because  volition  and  voluntariness  are  a  part. 

These  people  can't  do  that;  they  do  not  per- 
form, do  not  have  a  mental  process  to  perform  a 
human  act,  an  act  done  under  control  of  reason, 
a  knowing  faculty  plus  voluntary  freedom  of 
choice.  Anything  that  affects  the  freedom  of  the 
will  and  the  power  to  act  makes  that  act  less 
human  and  less  responsible. 

Q.  Doctor,  in  your  opinion,  based  upon  the 
hypothetical  question  and  upon  what  you  have 
observed,  do  you  trace  any  relationship  between 
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the  capacity  to  think  and  reflect  and  to  make  a 
free,  volitional  choice  in  connection  with  intense 
sex  experience?  A.  Well,  that's  a  great  moral 
question.  It  does.  Habit,  persistent  use  of  habit, 
the  repetition  of  habit,  falling  into  the  same — 
we  say  recidivism,  falling  into  the  same  condition 
day  after  day,  week  after  week,  affects  the  in- 
tegrity of  the  will.  The  will  becomes  diseased, 
no  power  of  resistance,  like  you  take  a  drink  of 
water  without  adverting  to  it.  It  does  moral  un-  3080 
hinging,  makes  for  lack  of  freedom  of  the  will 
and  the  power  of  choice. 

Q.  And,  doctor,  in  your  opinion,  based  upon 
the  question  and  upon  what  you  have  observed  in 
connections  with  statements,  falsifications  to  vari- 
ous police  officers  and  others,  would  you  have  an 
opinion  with  respect  to  the  ability  and  the  ca- 
pacity to  think  and  reflect  and  make  a  volitional 
choice  with  respect  to  these  on  the  part  of  the 
defendant?  A.  That's  a  rather  difficult  psycho- 
logical question,  but  I'll  say  this,  that  these  types 
follow  the  paths  of  least  resistance,  lose  a  certain  3081 
amount  of  their  inhibitions  and  will  say  any- 
thing, either  for  good  or  for  bad.  Sometimes  they 
develop  what  I  would  say  is  this — it's  two  big 
words  but  I'll  explain  them: 

Pseudologi-fantastica  —  that's  fantastic,  false 
statements  as  self-serving  declarations,  either  to 
aid  them  or  what ;  but  they  do  lose  the  power  of 
inhibitions  and  they  are  suggestible.  They  think 
the  answer  they  give  is  what  the  person  wrho  is 
interrogating  them  wants.    At  times — 
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By  the  Court : 

Q.  Doctor,  is  she  in  the  same  condition  now? 
A.  Exactly  what  have  you  in  mind! 

Q.  You  just  said  a  moment  ago  that  she  is  in 
that  state  of  mind,  and  was  at  the  time  she  was 
questioned,  where  she  would  give  the  answers 
that  she  thought  the  questioner  wanted,  is  that 
right?    A.  That  is  true,  your  Honor. 

Q.  I  am  asking  you,  as  you  observed  her  on 
the  witness  stand  was  she  still  in  that  same  frame 
of  mind  that  she  would  give  the  answers  the 
questioner  would  want  her  to?  A.  Yes,  she  has 
that  same  personality  make-up. 

Q.  And  so  as  you  have  observed  her,  you  feel 
that  she  is  in  that  state  of  mind  where  she  would 
give  the  answers  that  the  questioner  wanted?  A. 
Yes. 

By  Mr.  Sweeny: 

Q.  Doctor,  you  heard  me  read  from  the  first 
page  of  that  hospital  report  that  the  diagnosis 
with  respect  to  Theresa  Gresh,  the  final  diagnosis 
was  personality  pattern  disturbance  or  schizoid. 
Will  you  tell  us,  doctor,  what  that  is.  A.  Well, 
those  terms  have  been  translated  by  me  into  con- 
crete words.  I  gave  exactly  the  concrete  expres- 
sion of  that  classification — personality  pattern. 
That  is,  she  follows  a  certain  type  of  make-up. 
The  personality  is  the  make-up,  that  which  con- 
stitutes the  individual,  that  which  makes  him  or 
her  a  member  or  a  unit  of  society.  That's  her 
rudder  or  her  governing  spirit  in  life.  It  is  a 
plaster  and  a  make-up — the  plaster,  lime  and 
mortar. 
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That's  not  a  mental  disease.  It's  when  some- 
thing acts  on  that  you  have  the  production  of  a 
mental  condition.  In  schizoid  we  have  different 
types  of  make-up  and  among  them  is  one  that 
they  call  schizoid — I  have  to  say  it,  the  Greeks 
had  a  word  for  it^-s-c-h-i-z-o-s — meaning  "split". 
It  does  not  say.  "split"  entirely.  The  "o-i-d"  is 
the  suffix.  That  is,  a  split  type  of  personality. 
That  is,  there  are  certain  elements  that  do  not 
enter  into  the  harmonious  balance  or  into  the  3086 
working  condition  of  the  totality  of  the  person's 
make-up  of  his  mind.  These  split-off  parts,  which 
they  call  the  schizoid,  are  at  variance  with  the 
total  personality  that  constitutes  the  individual. 
They  go  off  on  a  tangent,  uncontrollable,  per- 
forming all  kinds  of  peculiar  things — peculiar 
thinking,  emotional  episodes  —  what  we  call 
schizoid-phrenia.  That's  schizophrenia.  Schizo- 
phrenia is  a  mental  disorder  or  disease. 

The   Court:     That's  not  the  case  with 
.  this  defendant? 

The  Witness:  No,  your  Honor,  that's  3087 
entirely  foreign  to  this  young  lady's  con- 
dition. She  is  a  schizoid,  I  agree  with  that 
— it  was  my  diagnosis,  but  to  get  away 
from  these  high-sounding  terms  I  thought 
I  would  bring  it  down  to  mother  earth  and 
explain  it  so  that  he  who  runs  may  read. 
She  is,  as  I  say,  immature  because  that  is 
schizoid.  They  don't  grow  up,  they  get 
into  trouble.  I  don't  want  to  talk  sex — it 
is  foreign  to  my  morals — but  that's  one  of 
the  great  elements  of  pathologic  sexuality. 
In  other  words,  a  sexual  psychopath.   It  is 
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[By  Counsel  for  Defendant  Byers] 

a  disease  of  the  personality,  habit  forma- 
tion. It  is  the  gratification  of  the  sexual 
appetite.  It  is  a  question,  then — it  comes 
to  a  point  on  the  morals  of  the  act.  I  get 
these  cases  of  right  or  wrong. 

The  Court:    Is  there  anything  else? 

Mr.  Sweeny:    Just  one  question. 
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Q.  But  in  all  of  these  matters  that  you  have 
discussed,  that  would  go  to  the  diminution  of  the 
capacity —    A.  What  is  that  word  you  used? 

Q.  The  diminution,  the  lessening  of  the  capac- 
ity of  the  person  to  think,  to  reflect,  to  make  a 
volitional  choice?    A.  That  is  true. 

Mr.  Sweeny :    That  is  all. 

Cross  examination  by  Mr.  Solomon: 

Q.  Dr.  Cusack,  it  is  my  understanding  that  you 

have  made  a  diagnosis  or  an  examination  here 

leading  to  a  finding  in  reference  to  the  individual 

3090         Theresa  Gresh;  is  that  correct?    A.  That  is  true. 

Q.  Your  observations  stem  from  January  7th; 
correct,  sir?  A.  No,  before  that  time.  January 
7th  of  1954? 

Q.  No,  1955.    A.  That  is,  only  observation. 

Q.  When  were  you  first  called  into  this  matter? 
A.  I  was  first  called  into  the  case  Thursday  or 
Friday,  the  6th  or  7th.  I  had  a  telephone  com- 
munication from  Mr.  John  Sweeny. 

Q.  At  the  beginning  of  January,  1955;  is  that 
correct?    A.  That  is  true. 

Q.  And  your  finding  is  based  upon  your  obser- 
vations, sir,  on  that  date  or  from  that  time?  A. 
Oh,  no,  I  made  no  finding  on  the  6th  or  7th  of 
January. 
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Q.  I  say,  your  conclusions  now  are  based  upon 
your  observations  starting  at  that  date  and  com- 
ing up  to  about  a  moment  before  you  took  the 
stand?  A.  My  observation — it  is  only  one  ele- 
ment— observation  only. 

Q.  And  a  study  of  the  records?  A.  That  is 
true.  My  personal  examination. 

Q.  And  you  said  to  His  Honor  that  your  find- 
ings as  regards  the  personality  pattern  which  3092 
would  cause  this  young  lady  to  answer  what  she 
thought  the  questioner  would  want  as  regards  an 
answer,  is  the  same  now  as  it  was  from  the  time 
you  first  observed  her;  is  that  right?  A.  That  is 
true. 

Q.  And  your  finding  now  is  that  this  capacity 
or  this  reaction  of  this  patient  was  the  same  back 
in  March?  Is  that  what  you  are  telling  us?  A. 
Yes,  sir,  starting  from  the  first  of  March. 

Q.  Starting  from  the  first  of  March  of  1954,  and 
the  same  is  now  correct?    A.  That  is  true. 

Q.  You  observed  her  on  the  stand  this  very         Q09° 
morning  on  her  examination?    A.  I  did. 

Q.  And  your  analysis  here  and  now  to  His 
Honor  and  the  jurors  is  that  when  she  was  on  the 
stand  this  morning  she  was  responding  and  re- 
acting in  accordance  with  what  you  say  her  per- 
sonality is;  is  that  right?    A.  That  is  true. 

Q.  And  you  are  telling  us  that  she  made  an- 
swers that  she  thought  the  questioner  wanted  her 
to  make;  is  that  right?    A.  That  is  true. 

Q.  You  heard  me  question  her?    A.  I  did. 

Q.  And  you  say  that  the  answers  she  made  to 
me  were  the  answers  she  thought  I  wanted  her 
to  make?    A.  Yes,  sir. 
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Q.  You  heard  His  Honor  question  her?  A.  I 
didn't  get  that. 

Q.  You  heard  His  Honor  question  her?  A. 
Oh,  yes,  yes. 

Q.  And  you  think  the  answers  she  made  to  His 
Honor's  questions  were  the  answers  she  thought 
His  Honor  wanted  her  to  make?    A.  That  is  true. 

Q.  You    also    heard   yesterday   Mr.    Dermody 

3095  question  her?    A.  Yes. 

Q.  I  am  sorry;  Friday.    A.  That  is  true. 

Q.  And  you  say  that  the  answers  she  made  to 
Mr.  Dermody  on  Friday  were  the  answers  she 
thought  that  he  wanted  her  to  give  to  the  ques- 
tions he  put  to  her?    A.  That  is  true. 

Q.  You  also  heard  her  questioned  by  her  attor- 
ney, Mr.  Sweeny?  Do  you  remember  that?  A. 
Yes. 

Q.  And  would  you  say  that  her  answers  to  Mr. 

Sweeny  were  also  answers  to  questions  and  came 

from  a  frame  of  mind  that  she  would  want  to 

onqg         give  him  the  answers  that  she  thought  he  wanted 

to  the  answers  to  these  questions?    A.  Yes. 

Q.  There  was  no  change  at  all?  A.  The  pattern 
type  is  still  there. 

Q.  The  same  pattern?    A.  Yes,  sir. 

Q.  Now,  you  say  that  she  is  a  schizoid ;  is  that 
right?    A.  Oh,  yes. 

Q.  And  a  schizoid,  as  you  explained  it,  and  I 
think  you  said  coming  down  to  practical  words, 
is  a  split  personality?  A.  That  is  the  only  way 
we  can  explain  it,  split  type. 

Q.  And  in  line  with  schizoid  or  schizos,  we  find 
that  the  person  with  that  pattern  personality 
would  do  acts  different  from  other  acts  in  the 
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same  person;  isn't  that  right?     A.  Yes,  in  be- 
havior— a  behavior  problem. 

Q.  You  have  been  in  court  during  the  testimony 
from  the  beginning,  I  understand;  correct?  A. 
Yes. 

Q.  You  heard  Dr.  Vance  testify  here,  did  you 
not?    A.  I  wasn't  here  for  the  Medical  Examiner. 

Q.  Now,  I  believe  in  the  hypothetical  question 
— I  don't  think  it  was  brought  out  elsewhere — in  3098 
addition  to  the  facts  you  heard  Mr.  Sweeny  give, 
you  heard  that  the  deceased,  Mrs.  Gresh,  suffered 
twenty-one  stab  wounds,  six  in  the  heart,  pene- 
trating to  the  heart  itself,  mangling  the  heart, 
tearing  the  pericardium,  which  I  think  is  the — 
A.  That's  the  covering  around  the  heart. 

Q.  In  addition  to  the  six,  there  were  fifteen 
other  wounds,  these  being  placed  in  the  body 
starting  with  the  left  shoulder,  in  that  area,  the 
left  breast,  the  right  breast,  the  right  stomach, 
the  right  flank,  these  wounds  being  on  the  sur- 
face three-quarters  of  an  inch  to  an  inch  in  3099 
length,  and  these  wounds,  outside  the  six  that 
penetrated  the  heart,  puncturing  other  organs  of 
the  body,  the  stomach,  the  liver ;  presuming  that 
Dr.  Vance  said  to  you  that  of  these  other  fifteen 
approximately  one-third  were  fatal;  that  the 
cadaver  likewise  disclosed  three  lacerations  of  the 
scalp,  one  I  think  of  three-quarters  of  an  inch 
and  two  of  one  inch,  would  you  say  that  these 
blows  of  a  knife  would  inflict  these  wounds  and 
these  blows  with  a  blunt  instrument  would  inflict 
these  head  wounds,  that  these  wounds  could  have 
been  performed  by  this  schizoid  person  in  one  of 
the  other  stages  of  her  existence?  A.  That  is  a 
rather  difficult  question  to  answer.   Schizoid  per- 
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sonalities  pursue  a  normal  course  in  life.  If  there 
was  sufficient  provocation — your  description  to 
me  is  like  a  vicious  furor  murder. 

Q.  Yes?  A.  A  vicious  furor,  a  murder  com- 
mitted by  a  maniac,  a  maniacal  furor  murder. 

Q.  You  say  that  these  acts  I  have  now  given  to 
you— 

3101  By  the  Court: 

Q.  When  you  say  a  maniacal  murder,  you  don't 
mean  to  say  that  he  did  not  know,  that  the  person 
doing  that  was  holding  a  knife,  do  you?  And 
you  don't  say  that  the  person  who  held  the  knife 
didn't  know  he  was  stabbing  a  human  being!  A. 
No,  sir,  I  didn't  say  that.  He  or  she  knew  the 
nature  and  quality  of  their  act.  Whoever  did 
that  knew  that  they  had  a  knife  in  their  hand, 
they  knew  that  a  knife  would  kill.  The  nature  of 
the  act  is  the  act.  That  is  what  brings  the  act 
into  being.    It  creates  the  act.    It  is  the  essence 

3102  of  the  act.  The  blow:  Quality  flows  from  the  act. 
Whether  they  kill,  maim  or  destroy  or  cause 
physical  injury,  whoever  did  it  knew  the  nature 
and  the  quality  of  his  or  her  act. 

Q.  Then  the  person  doing  it  did,  in  your  opin- 
ion, know  that  the  act  was  wrong?  A.  Yes,  Your 
Honor. 

By  Mr.  Solomon : 

Q.  And  you  have  testified  here  that  Theresa 
Gresh  knew  the  nature  and  quality  of  her  act  or 
acts  on  March  4th  or  shortly  before  there?  A.  I 
said  at  the  very  outset — 

Q.  Just  answer  my  question.  A.  Yes,  I  said 
that. 
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Q.  And  you  say  that  the  person  who  stabbed 
with  a  knife  knew  the  nature  and  quality  of  his 
or  her  act  when  they  did?    A.  Yes. 

Q.  That  is  your  statement?    A.  Yes. 

Q.  Now,  I  ask  you,  Doctor,  also,  you  under- 
stand that  the  hypothetical  question  that  Mr. 
Sweeny  put  to  you  was  a  hypothetical  question 
presuming  these  facts  to  be  true?  A.  Facts  that 
were  testified  here,  the  factual  part  of  the  ques-  3104 
tion.   I  know  what  you  are  talking  about. 

Q.  Would  you  let  me  finish  my  question,  Doc- 
tor?   A.  Yes,  sir. 

Q.  You  understand  that  what  Mr.  Sweeny 
asked  you  here  in  this  hypothetical  question  were 
hypothetical  facts?  He  said  presuming  this  is 
true — 

Mr.  Sweeny:    Assuming. 

Q.  Assuming,  presuming,  taking  for  granted 
that  these  facts  are  true.  You  understand  that? 
A.  Correct.  3105 

Q.  You  understand  that  it  is  only  ultimately 
that  a  jury  will  say  what  the  fact  is,  but  that 
there  is  no  fact  yet  here.  A.  These  are  matters 
for  the  jury. 

Q.  Now,  Doctor  Cusack,  you  understand  that 
you  assume  these  facts  that  Mr.  Sweeny  gave  you 
as  being  facts  leading  you  to  a  conclusion;  you 
understand  that?    A.  Yes. 

Q.  If  I  say  to  you  now,  let  us  assume  in  addi- 
tion to  the  facts  that  he  gave  you  that  this  girl, 
after  the  death  of  her  mother,  sat  up  all  night 
and  did  not  sleep,  would  you  say  that  that  ties  in 
with  her  being  a  personality  of  the  pattern  that 
you  have  described?     A.  I  wouldn't  call  that  a 
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personality  type;  I  would  call  that  a  reaction  to 
some  painful  situation. 

Q.  A  reaction  to  a  painful  situation?  A.  A 
painful,  disturbing  condition;  situation. 

The  Court:  You  mean  the  person  that 
knew  of  a  killing  or  had  participated  in  a 
killing  might  sit  up  hours  worrying  about 
it? 

3107  The  Witness:    Postmortems. 

Q.  Now,  let  us  presume,  in  addition  to  the  facts 
that  you  had,  that  Theresa  Gresh  stabbed  her 
mother  twenty-one  times  on  the  evening  of  March 
4th,  and  struck  her  mother  in  the  head  with  a 
hammer  or  another  blunt  instrument  three  times, 
would  you  say  that  her  staying  up  was  in  line 
with  your  analysis  of  the  character  of  the  indi- 
vidual? A.  It  can  be,  but  you  are  assuming 
these  facts  to  be  true. 

Q.  Yes.  I  say  to  you  assuming —    A.  I  say  yes. 

3108  Q^  I  am  giving  you  Mr.  Sweeny's  hypothetical 
question,  and  as  a  trained  observer  you  recall 
his  statement.  I  don't  want  to  take  the  time  of 
the  Judge  and  the  jurors'  time  by  repeating  it. 
A.  I  recall  it. 

Q.  So  I  will  save  everybody's  time.  In  addition 
to  the  facts  heretofore  assumed  by  you,  I  say  to 
you  assume  this  fact  or  assume  that  fact.  Do  you 
understand  what  I  am  doing?    A.  Yes.  Go  ahead. 

Q.  Thank  you,  sir.  Now,  would  you  say  that, 
assuming  that  Theresa  Gresh  had  stabbed  her 
mother  twenty-one  times  on  March  4th  and  struck 
her  mother  with  a  blunt  instrument  three  times, 
and  assuming  that  there  was  a  man  in  the  house 
with  her,  in  bed  asleep —    A.  With  the  mother? 
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Mr.  Sweeney :  Just  a  minute,  Doctor.  I 
object  to  that  question  as  an  assumption 
of  facts  which  are  not  introduced  into  evi- 
dence. The  hypothetical  question  is  not 
based  upon  evidential  facts. 

Mr.  Solomon:    We  have  that  evidence. 

The  Court:  Please  proceed. 

Mr.  Solomon:  May  I  proceed,  if  Your 
Honor  please?  3110 

The  Court:   Yes. 

Mr.  Sweeny:    Exception. 

The  Court:  Now,  the  Doctor  asked  you 
whether  you  are  talking  about  a  man  in 
bed  with  the  deceased  or  a  man  in  bed  with 
Theresa   Gresh. 

Q.  Doctor,  you  have  asked  me  that  question! 
A.  Yes.    You  said  there  was  a  man  there. 

Q.  I  said  a  man  in  bed  with  her.  A.  I  didn't 
know  when  you  said  "with  her"  whether  it  is 
the  mother  or  the  daughter. 

Q.  May  I,  before   I  answer  you,  Doctor,   say         3111 
to  you  did  you  hear  the  girl  testify  on  the  stand? 
A.  I  did. 

Q.  Did  you  hear  her  say  that  the  boy  came  to 
bed  after  the  death  of  the  mother  and  stayed  in 
bed  with  her  until  7  :00  o'clock  the  following  morn- 
ing? A.  I  can't  answer  that  question  because 
what  you  said  is  not  that.  I  heard  the  other 
question;  I  heard  the  other  part  of  it,  but  the 
first  part  of  it  is  at  variance  with  what  you  are 
asking  now. 

.Q.  I  ask  you  again,  did  you  hear  the  girl  tes- 
tify that  after  the  death  of  the  mother  the  boy 
came  to  bed  with  her,  stayed  in  bed  until  7 :00 
o'clock  the  following  morning?    A.  I  did. 
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Q.  Did  you  hear  the  boy  testify  on  the  stand 
to  the  self  same  facts?    A.  Yes. 

Q.  Now,  do  you  understand  my  question  now 
when  I  ask  you  that  presuming  or  assuming  or 
taking  as  a  hypothetical  question  those  facts  here- 
tofore given  to  you  by  Mr.  Sweeny — now,  taking 
in  addition  to  the  facts  given  to  you,  or  leaving 
out  those  that  vary  with  these  which  I  ask  you 

3113  t°  assume  for  the  moment,  namely,  that  Theresa 
Gresh  stabbed  her  mother  twenty-one  times, 
struck  her  mother  with  a  blunt  instrument  three 
times,  and  thereafter  went  to  bed  and  stayed  in 
bed  asleep  or  awake  with  a  young  man  until  7 :00 
o'clock  in  the  morning,  I  ask  you  do  you  still 
say  that  this  is  in  line  with  the  personality  pat- 
tern of  the  patient  that  you  have  examined? 

Mr.  Sweeny:    If  Your  Honor  please,  I 
object  to  that  question  for  the  same  reason. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:   Exception. 

3114  A.  Yes. 

Q.  Now,  you  would  say  that  the  girl,  staying 
awake  all  that  night,  would  be  in  line  with  the 
personality  pattern  that  you  have  explained?  A. 
I  didn't  say  that.  I  want  to  correct  you.  I 
never  said  that.  I  said — and  His  Honor  talked 
about  it — a  reaction  to  a  painful  situation. 

Q.  I  ask  you  again,  would  you  say  if  the  girl 
stayed  awake  as  she  has  testified  to,  and  as  has 
not  been  contradicted,  it  would  be  in  line  with  her 
personality  pattern?    A.  I  say  No  three  times. 

Q.  You  say  now —  A.  This  is  my  third  time 
to  answer  that  question. 

Q.  So  that  if  she  testified  she  stayed  awake 
she  was  lying,  is  that  your  opinion  here  now? 
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A.  How  am  I  to  know  that.    If  she  said  she  was 
awake,  can  you  contradict  that?    I  can't. 

Q.  I  will  ask  you  the  questions.  A.  If  you  as- 
sume that — 

Q.  I  will  ask  you  the  questions.    A.  Go  ahead. 

Q.  Now,  I  say  to  you  that,  presuming  or  as- 
suming the  fact  that  she  did  stay  awake,  assum- 
ing or  presuming  the  other  factors  that  Mr. 
Sweeny  has  given  you,  would  your  answer  still  3116 
be  the  same  to  the  hypothetical  question  if  I  were 
to  give  it  to  you  now  in  its  full  length  as  Mr. 
Sweeny  has  heretofore  given  it  to  you?  A.  Ab- 
solutely yes. 

Q.  And  she  stayed  awake  in  response  to  a  pain- 
ful situation;  is  that  right?  A  painful  reaction 
situation,  correct?     A.   Correct. 

Mr.  Solomon :  That  is  all,  if  Your  Honor 
please. 

Cross  examination  hi)  Mr.  Bermody. 

Q.  Doctor,  I  understand  your  testimony  to  be         3117 
that  you  first  came  into  physical  contact  with  the 
defendant  Gresh  on  January  7,  1955?    A.  I  didn't 
get  what  you  said. 

The  Court :  The  Stenographer  will  read 
it. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

The  Witness:  I  did  not.  I  said  I  had 
a  telephone  conversation  with  Mr.  Sweeny 
on  the  6th  and  7th  of  January.  My  first 
personal  contact  was  January  10th. 
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Q.  That  was  the  first  time  you  ever  had  any- 
physical  contact  with  the  defendant  Gresh;  is 
that  right!    A.  That  is  correct. 

Q.  And  at  that  time  you  had  a  conversation 
with  her,  I  take  it,  and  asked  her  certain  ques- 
tions and  you  received  certain  answers?  A.  I 
did. 

Q.  And  you  continued  to  have  contact  with  her 
from  that  time  on;  is  that  correct?    A.  Yes. 

Q.  And  I  take  it  that  you  have  based  your 
opinion  in  part  on  the  answers  you  received  from 
the  defendant  Gresh  from  the  time  you  first  had 
contact  with  her  on  January  10,  1955?  A.  And 
the  study  of  the  conditions  and  her  general  at- 
titude. 

Q.  But  am  I  correct  in  assuming  that  you  have 
also  formed  your  opinion  on  the  answers  you 
received  from  her  in  answer  to  questions?  A. 
I  did  not  form  my  opinion  until  I  had  a  complete 
view  of  the  totality  of  the  case.  I  couldn't  do 
it  in  its  incipiency. 

The  Court:  What  Mr.  Dermody  is  ask- 
ing is  whether  the  questioning  by  you  of 
the  defendant  Gresh  was  part  of  the 
picture. 

The  Witness :  Why,  certainly,  but  I 
didn't  formulate  the  opinion  right  away. 

Q.  I  understand  that,  Doctor.  Now,  Doctor, 
did  the  defendant  Gresh  tell  you  that  she  was 
in  fear  of  the  defendant  Byers  on  March  4th? 
A.  Yes,  she  did. 

Q.  Now,  you  understand,  of  course,  Doctor, 
that  by  the  time  you  came  into  contact  with  the 
defendant  Gresh  on  January  10th  of  this  year 
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that  at  that  time  she  had  been  indicted  charged 
with  the  crime  of  murder  in  the  first  degree  and 
had  been  indicted  for  some  time?  A.  That  is 
true. 

Q.  Now,  Dr.  Cusack,  you  testified  that  in  your 
opinion  certainly  the  defendant  Gresh  on  March 
4th,  and  some  time  prior  thereto,  knew  the  nature 
and  quality  of  her  act  and  knew  that  the  act  was 
wrong?    A.  Yes.  3122 

Q.  Now,  you  further  testified  that  in  your  opin- 
ion, based  on  the  study  you  have  made  of  the 
case,  the  testimony  of  the  defendant  herself,  that 
on  March  4th  she  was  incapable  of  exercising 
her  free  will.  I  am  paraphrasing  you,  and  if  I 
misquote,  please  tell  me.  A.  The  paraphrase 
is  correct,  yes. 

Q.  That  she  was  not  a  free  agent?  A.  Not  a 
free  agent.  Those  are  the  three  words  I  used,  a 
free  agent. 

Q.  That  she  did  not  have  the  power  of  choice? 
A.  That  is  right.  I  went  further  than  that:  to 
accept  or  reject. 

Q.  And  that  she  did  not  have  the  power  to 
premeditate  or  to  have  a  design;  am  I  correct? 
A.  Yes,  you  are  correct. 

Q.  Now,  Doctor,  you  have  heard  some  testi- 
mony in  this  case  about  the  beginning  of  the 
sexual  relationship  between  these  two  defend- 
ants Byers  and  Gresh?  You  have  heard  such 
testimony,  have  you  not?    A.  Yes. 

Q.  If  my  memory  serves  me  correctly,  I  think 
the  testimony  was  that  about  February  25th  they 
started  to  be  sexually —  A.  Oh,  no,  earlier  than 
that.    I  think  it  was  the  19th,  if  I  am  not  mistaken. 

Q.  Well,  I  will  accept  your  recollection.  A. 
I  can  be  wrong;  too. 
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Q.  In  any  event,  there  did  come  a  time  even- 
tually, whether  it  was  the  19th  or  the  25th —  A. 
Anyhow,  it  was  a  close  time. 

Q.  They  were  sexually  intimate.  In  your  opin- 
ion, Doctor,  would  you  say  that  at  that  time  the 
defendant  Gresh  was  not  a  free  agent?  A.  I 
would.    She  submitted. 

Q.  We  know  she  submitted,  Doctor.     Do  you 

3125  want  us  to  understand  by  that  that  she  was  in- 
capable of  exercising-  a  choice  of  whether  to  have 
a  sexual  relationship  with  the  co-defendant  or 
not?  A.  She  simply  as  a  matter  of  course  ac- 
cepted it  without  premeditation,  and  so  forth,  and 
the  subsequent  course  bears  it  out. 

Q.  Is  it  your  opinion  that  she  was  incapable 
of  giving  consent  at  that  time?  A.  We  are  going 
into  sex.     I  must  say  something. 

Q.  Now,  Doctor —  A.  Sexual  impulse  is  the 
most  controlling  impulse  we  have  and  deprives  a 
person  of  the  true  power  of  choice. 

3126  The  Court:  What  Mr.  Dermody  is  ask- 
ing you  is:  Could  she  have  said  Yes  and 
No  by  choice? 

The  Witness:    I  don't  think  so. 

The  Court:  That  is,  she  could  not  have 
refused  if  she  wanted  to? 

The  Witness :  Because  of  this  sexual 
impulse. 

Q.  So  do  I  understand  your  testimony  to  be 
that  even  in  the  month  of  February,  1954,  this 
defendant  Gresh  was  not  a  free  agent?  A.  As 
far  as  the  sexual  condition  was  concerned. 

Q.  Now,  Doctor,  you  also  testified  that  in  your 
opinion  on   March   4th   she  had  not  yet   grown 
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up;  is  that  right"?    Did  you  use  those  words?    A. 
I  did.     She  was  immature. 

Q.  Now,  Doctor,  you  were  present  in  court, 
were  you  not,  when  I  read  the  statement  allegedly 
given  by  the  defendant  Gresh  in  my  office  in  the 
presence  of  a  stenographer.  I  am  referring  to 
People's  Exhibit  13  in  evidence.     A.  Yes. 

Q.  You  were  present  in  court  and  heard  that 
read  to  the  Court  and  jury,  did  you  not?     A.         3128 
Yes. 

Q.  Now,  Doctor,  assuming  that  the  contents, 
the  answers  in  that  statement  were  the  truth, 
would  you  say,  in  your  opinion,  that  the  person 
giving  the  details  of  that  statement  was  a  free 
agent?  A.  If  they  conformed  to  actual  facts,  if 
they  were  true,  yes. 

The  Court:  In  other  words,  if  Theresa 
Gresh  truthfully  answered  the  questions 
put  to  her  by  Mr.  Dermody,  then  you  say 
she  was  a  free  agent? 

The  Witness:    Yes.     We  are  talking  of         3129 
the  facts  said  to  be  true  in  a  generic  con- 
dition, the  facts  you  said  to  be  true;  isn't 
that  so? 

Q.  Doctor,  I  think  my  question  was  assuming 
the  facts  contained  in  People's  Exhibit  13  were 
true  facts,  it  is  my  understanding,  according  to 
your  present  testimony,  that  in  your  opinion  the 
person  who  allegedly  performed  those  acts  as 
contained  in  that  statement  was  a  free  agent? 
A.  Correct. 

Q.  That  that  person  had  the  power  of  choice? 
A.  Yes,  and  the  power  of  memory. 

Q.  And  the  power  of  memory.  That  that  per- 
son was  able  to  form  a  design?     A.  I  wouldn't 
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say  that.  She  might  be  able  to  give  you  these 
facts  but  she  couldn't  have  a  design  to  plan.  I 
say  No. 

Q.  Doctor,  assuming  that  the  answers  were  true 
in  People's  Exhibit  13,  you  said  that  in  your 
opinion  such  a  person  was  a  free  agent?  A.  In 
giving  the  statements. 

Q.  What  about  the  fact  of  being  a  free  agent 

3131  m  ration  to  the  events  of  March  4th?     A.  I 
would  say  that  she  was  not  a  free  agent. 

Q.  Even  assuming —  A.  Yes,  even  assuming 
that.    These  are  statements. 

The  Court:  If  all  the  answers  the  de- 
fendant Gresh  made  to  Mr.  Dermody  were 
true,  if  the  answers  were  true  would  you 
say  that  she  was  not  a  free  agent  on  March 
4th? 

The  Witness  :   I  would. 

Q.  You  would  say  she  was  not  a  free  agent? 

3132  ^"  ^e  was  n°t  a  free  agent  on  March  4th. 

Q.  Now,  Doctor,  of  course  needless  to  say  you 
did  not  see,  observe  and  examine  this  defendant 
Gresh  on  March  4th,  did  you?    A.  No. 

Q.  Nor  at  any  time  prior  to  March  4th,  did 
you?    A.  No. 

Q.  You  are  basing  your  opinion  on  your  con- 
tact with  her  starting  on  January  10th,  and  then 
the  study  of  the  records  and  the  testimony  in  the 
case  and  everything  else?  A.  The  totality  of  the 
picture. 

Q.  Did  you  ever  take  into  consideration,  Doc- 
tor, that  possibly  by  some  stretch  of  the  imagina- 
tion the  defendant  Gresh,  in  talking  to  you,  might 
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not  be  giving  you  truthful  answers!     A.  Well, 
I  didn't  assume  that. 

Q.  Well,  did  you  ever  take  that  into  considera- 
tion, Doctor;  as  to  the  possibility  of  that  fact? 
A.  I  took  into  consideration  the  whole  picture. 

Q.  Bearing  in  mind,  Doctor,  that  at  the  time 
you  spoke  to  this  defendant  Gresh  she  was  in- 
dicted for  murder  in  the  first  degree  and  on  trial 
for  that  crime,  did  you  take  that  into  eonsidera-         3134 
tion —    A.  I  certainly  did. 

Q.  — in  deciding  whether  the  answers  you  re- 
ceived from  the  defendant  Gresh  were  truthful 
or  not!  A.  Yes.  I  have  done  this  work  for  over 
forty  years. 

The  Court:  Doctor,  it  is  your  opinion 
in  part,  based  upon  the  fact  that  all  of 
her  answers  that  she  made  from  the  wit- 
ness stand  were  truthful  answer — 

The    Witness:      Oh,    no,    Your    Honor. 
There   were    some   untruths.    I   took   into 
consideration  the  picture  as  a  whole,  the         3135 
reason  for  it,  of  her  mental  processes  in- 
volved in  that  condition. 

Q.  Now,  Doctor,  I  am  sure  you  recall  on  Fri- 
day, when  the  defendant  was  being  cross  exam- 
ined by  me,  the  defendant  being  asked  if  she 
remembered  the  events  just  before  the  handing 
of  the  knife  bv  her  to  the  defendant  Byers?  A. 
Yes. 

Q.  Now,  do  you  recall  the  defendant  being 
asked  if  she  remembered  that  when  she  was 
called  out  of  the  bed  room  that  she  saw  the 
hammer  lying  in  the  blood,  and  that  she  said  she 
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did  remember  that.  Do  you  remember  her  testify- 
ing to  that?    A.  Oh,  yes. 

Q.  And  do  you  further  recall  the  defendant 
Gresh  being  asked  if  she  then  remembered  Byers 
telling  her  to  give  him  the  hammer,  hand  him  the 
hammer?     A.  Yes. 

Q.  And  she  remembered  that?     A.  Yes. 

Q.  And  do  you  further  recall  her  being  asked 

3137  '*  sne  remembered  whether  Byers  then  said  any- 
thing else,  and  do  you  recall  her  testifying  that 
she  remembered  distinctly  Byers  asked  her  to 
give  him  something?  Do  you  remember  that? 
A.  Yes,  sure. 

Q.  And  do  you  further  recall  the  defendant 
Gresh  being  asked  on  cross  examination,  "Did 
he  ask  you  to  give  him  a  knife?"  and  that  she 
testified  he  did  not,  and  that  he  asked  her  to  hand 
him  something?  Do  you  remember  her  being 
asked  that  and  making  that  answer?    A.  I  do. 

Q.  Now,  would  you  say  that  at  the  time  she 
o-joo  was  testifying  to  those  events  and  remembering 

them  that  she  was  not  a  free  agent?  A.  I 
wouldn't  say  that. 

Q.  Would  you  say  at  that  time,  when  she  was 
remembering  those  events,  that  she  had  the  power 
of  choice?  A.  The  power  of  choice  is  not  in- 
volved in  that  at  all;  neither  is  free  agent,  in 
that  very  act.    It  is  the  power  of  memory. 

Q.  I  am  asking  you  that  question.  A.  She  had 
power  of  choice.  She  had  the  power  to  think,  but 
these  two  mental  processes  are  not  involved  in 
memory.  She  visualized  the  scene  of  the  kitchen, 
whatever  it  was. 

Q.  Are  you  finished?  A.  I  am  not  finished. 
Will  does  not  enter  into  memory. 
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Q.  Let  me  put  the  question  this  way :  Assum- 
ing, Doctor,  that  the  defendant  Byers  asked  the 
defendant  Gresh  to  pick  up  a  hammer  from  the 
floor  which  was  lying  in  a  pool  of  blood,  and 
assume  further  Doctor,  that  the  defendant  Gresh 
told  him  that  she  would  not  pick  up  the  hammer 
because  it  was  lying  in  a  pool  of  blood,  would  you 
say  at  that  time,  Doctor,  that  she  had  no  power 
of  choice,  that  she  was  not  a  free  agent!  A.  I  3140 
would  not,  because  the  circumstances — 

Q.  (interrupting) :       Now,     Doctor,     is     your 
answer  you  would  not?    A.  No. 

The  Court:  You  wouldn't  say  that  at 
that  point  she  was  so  dominated  by  the 
person  making  the  request  to  give  him  the 
hammer,  that  she  couldn't  refuse? 

The  Witness:  She  could  be  so  domi- 
nated, but  because  of  the  conditions  of 
blood,  hammer,  were  revolting  to  her  and 
she  refused  to  do  it. 


Q.  In  other  words,  Doctor,  she  was  able  to 
make  a  decision  as  to  whether  to  do  something 
at  the  co-defendant's  request?  A.  For  that  par- 
ticular act. 

Q.  I  see.  A.  (continuing) :  Even  though  she 
was  dominated — the  conditions,  the  physical  con- 
ditions, bloody  hammer,  blood,  she  didn't  want 
to  stain  her  hands  with  blood. 

Q.  So  that  she  had  the  power  of  choice  at  that 
time,  did  she  not?    A.  I  said  Yes  before,  Mister. 

The  Court:     All  right. 

Q.  And  assuming,  Doctor,  that  when  she  was 
asked  by  the  co-defendant   to 
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thing"  that  she  then  went  to  a  kitchen  table  and 
took  a  knife  and  handed  it  to  the  defendant  with- 
out him  asking  for  it,  would  you  say  that  at  that 
time  she  had  the  power  of  choice  whether  to  pick 
up  a  knife  or  a  broomstick  or  a  mop  ?  A.  You  are 
assuming  that. 

Q.  That  was  my  question,  Doctor?     A.  I  say 
you  are  assuming  that. 

3143  Q-  I  am  assuming  that  because  it  is  in  evidence, 
Doctor?  A.  She  could  have  lack  of  volition  and 
yet  do  it  as  an  automatic  act  and  that  not  done 
under  the  control  of  the  will;  an  automatic  act. 

Q.  Now,  my  question  to  you  now,  Doctor,  is 
assuming  this  state  of  facts,  and  I  might  point 
out  that  they  are  in  evidence,  that  this  defendant 
without  being  asked  to  hand  the  co-defendant  the 
knife,  chose  the  knife;  would  you  say  at  that 
point  she  was  not  a  free  agent?  A.  Of  her  own 
free  will  she  picked  up  that  knife?  Now,  just  a 
second  now.  You  say  that  she  picked  up  that 
Q144  knife  of  her  own  free  will?    She  could  pick  up  a 

knife  like  you  pick  up  a  cup  to  drink  water,  an 
automatic  act. 

The  Court:  But,  Doctor,  the  question 
that  Mr.  Dermody  is  asking  you  is  that 
assuming  the  male  defendant  said  to 
Theresa  Gresh  "give  me  something",  and 
that  she  thereupon  gave  him  a  knife, — Mr. 
Dermody  is  asking  you  whether  in  doing 
that  act  she  was  a  free  agent? 

Mr.  Sweeny:  If  your  Honor  pleases, 
may  I  object  to  that? 

The  Court:     Objection  overruled. 

Mr.  Sweeny:     Exception. 
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The  Witness:  Your  Honor,  he  didn't 
incorporate  that  request  in  his  questions. 
I  say  now  she  was  not  a  free  agent. 

Q.  I  am  sorry,  I  don't  understand  you,  Doctor. 
What  did  I  not  incorporate  in  my  question?  A. 
I  think  you  didn't  "give  me  something". 

He  didn't  incorporate  it,  your  Honor. 

Q.  Well,  Doctor,  you  were  present  in  court  31 46 
when  the  statements  were  read,  you  remember 
the  evidence  as  contained  in  Gresh 's  statement, 
People's  Exhibit  13  in  evidence,  that  in  that  state- 
ment she  stated  that  the  defendant  Byers  first 
asked  her  to  hand  him  the  hammer  and  that  she 
refused —     A.   (interrupting) :     But  please — 

Mr.  Dermody:     Let  me  finish. 

The  Witness :    I— 

The  Court :  Will  you  please  let  him 
finish. 

The  Witness:  I  can't  answer  the  ques- 
tion that  way.  3147 

Q.   (continued) :     Do  you   recall  that  part   of 
the  testimony!     A.  Lying  in  the  blood! 
Q.  Yes.    A.  Do  you  incorporate  that! 

Mr.  Dermody:     Well,  if  you  will  let  me 
finish,  Doctor,  I  will. 
The  Witness :     Oh  ! 

Q.  You  recall  that  in  the  evidence  she  said 
that  he  asked  her  to  hand  him  the  hammer  and 
that  the  hammer  was  lying  in  blood!    A.  Correct. 

Q.  And  you  recall  her  testimony,  at  least  as 
contained  in  People's  Exhibit  13  and  also  on  the 
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stand,  that  she  told  him  she  wouldn't  pick  it  up 
because  it  had  blood  on  it  or  it  was  lying  in  the 
blood.  Now,  do  you  say  that  at  that  time  she  was 
not  a  free  agent,  assuming  that  to  be  true?  A. 
I  wouldn't  say  that  she  was  not  a  free  agent,  but 
it's  a  different  set  of  circumstances.  She  could 
have  lost  her  control  of  the  will  at  the  same 
time — 

3149  Q-  Now,  Doctor,  I  am  not  interested  in  what 
she  could  have  done — 

Mr.  Sweeny:     I  object,  your  Honor. 

Q.  (continued) — I  am  asking  you  what  your 
opinion  is  based  on  the  evidence  in  the  case?  A. 
I  have  given  you  my  opinion,  qualifiedly. 

Q.  So  that  in  your  opinion  as  you  sit  there 
now,  at  that  time  she  was  a  free  agent?  A.  She 
could  be  a  free  agent. 

Q.  Well,  was  she  a  free  agent?  A.  Under  the 
conditions,  she  was;  but  there  were  other  condi- 

3150  tions  that  precluded  her  from  exercising  the 
power  of  the  will, — the  disgusting  sight  of  ham- 
mer and  blood  to  any  woman  stops  them. 

Q.  Now,  Doctor,  you  made  some  mention  of  the 
fact  that  this  defendant  in  your  opinion  was  of 
such  a  type  that  on  March  the  30th  when  she  was 
being  questioned  in  the  presence  of  a  stenogra- 
pher by  me  that  she  would  make  whatever  state- 
ment she  felt  the  interrogator  wanted  to  re- 
ceive?   A.  Yes. 

Q.   (continued):     — Is  that  right?     A.  Yes. 

Q.  And,  would  you  say  that  she  was  also  in 
that  state  at  the  time  she  was  being  questioned 
in  the  station  house?    A.  I  would  sav  so. 
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Q.  Now,  Doctor,  yon  heard  testimony  here  that 
at  the  time  the  defendant  Gresh  was  questioned 
in  the  station  house  when  she  was  asked  if  she 
felt  that  she  could  give  any  information  about 
who  possibly  might  have  killed  her  mother,  that 
she  volunteered  the  information  that  her  mother 
had  many  men  friends  and  that  from  time  to  time 
she  would  be  embarrassed  by  the  fact  that  these 
men,  different  men  would  be  sleeping  with  the  3152 
deceased  in  bed. 

Would  you  say  at  that  time  she  was  giving 
statements  that  she  thought  the  questioners 
wanted  to  hear?  A.  Yes.  She's  a  youngster. 
She— 

Q.  Doctor,  we  know  she  is  a  youngster —  A.  I 
would  say  Yes. 

Q.  (continued)  :  We  don't  need  a  psychiatrist 
to  tell  us  that —  A.  (interrupting) :  I  would 
say  Yes. 

Q.  Did  you  ever  take  into  consideration,  Doc- 
tor, as  a  result  of  your  study  of  the  evidence  in  3153 
this  case  that  the  defendant  Gresh  at  the  time  she 
was  being  questioned  in  the  station  house  as  a 
result  of  her  guilty  knowledge  of  being  involved 
in  this  case,  was  deliberately  and  maliciously  try- 
ing to  throw  the  detectives  off  the  track? 

Mr.  Sweeny :    I  object  to  the  question. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  Did  you  ever  take  that  thought  into  con- 
sideration in  order  to  find  out  what  kind  of  a 
personality  you  were  dealing  with,  that  is,  as  a 
result  of  her  guilty  conscience? 
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Mr.  Sweeny:    I  object. 

A.  Well,  I  could  call  that — you  couldn't  call  thai 
a  personality  defect. 

The  Court:  Trying  to  throw  somebody 
off— 

The  Witness:    I  didn't  finish. 

The  Court:     Go  ahead. 
3J55  The    Witness:      I    didn't    finish,    your 

Honor. 

The  Court :     Go  ahead. 

A.   (continuing)  :    I  would  say  frankly,  a  defense 
mechanism. 

Q.  A  defense  mechanism?    A.  Yes. 

The  Court :  That  is,  trying  to  throw 
the  police  off  the  track  and  taking  them 
around  on  trips  looking  for  men  that  might 
have  committed  this  crime? 

The  Witness:  That's  what  I  have  in 
mind  in  that  answer. 

The  Court:    Would  be  what? 

The  Witness :    A  defense  mechanism. 

The   Court:     Of  a   thinking  person? 

The  Witness:  I  will  elaborate  if  you 
want  me  to,  your  Honor. 

The  Court :    No,  but— 

The  Witness :  Of  a  thinking  person,  or 
a  person  using  their  rational  faculties. 

The  Court:  And  not  one  that  was  so 
under  the  influence  of  somebody  else  that 
they  only  gave  answers  that  they  thought 
the  questioner  would  want? 

The  Witness:  That  could  be  very  well, 
your  Honor,  a  part  of  it. 
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Q.  Now,  Doctor,  so  that  at  the  time  the  defend- 
ant Gresh  when  being  questioned  in  the  station 
house  not  only  supplied  this  information  about 
the  alleged  conduct  of  her  dead  mother  but  even 
went  so  far  as  to  go  with  the  detectives  in  a  car 
and  cruised  around  the  neighborhood  for  over  an 
hour,  knowing  full  well  assuming  that  she  knew 
who  had  killed  her  mother,  would  you  say  that 
she  was  a  free  agent  at  that  time?  3158 

Mr.  Sweeny:     I  object  to  the  question. 
The  Court :     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  would   say   she   went   there   voluntarily.    I 
would  say  Yes. 

Q.  Did  she  have  the  power  of  choice  at  that 
time?    A.  Yes. 

Q.  Would  you  say  that  she  was  still  immature 
in  thought?    A.  Well,  that's  common  sense;  im- 
maturity  and   common    sense,    are    two    distinct 
things.   I  said  she  showed  some  common  sense  in         qi^q 
taking  them  around. 

Q.  Some  common  sense?  A.  Immaturity.  She 
wouldn't  be  able  to  go  around. 

Q.  So  that  do  I  understand  by  your  testimony 
that  she  wasn't  acting  very  childish  at  that  time, 
was  she?    A.  What  do  you  mean  by  that? 

Q.  Well,  you  know  what  the  word  "childish" 
is?  A.  Yes,  but  that's  evidence  of  some  mental 
disease,  childish  condition. 

Q.  Would  you  say  when  at  that  time  she  was 
telling  and  doing  these  things  for  the  detectives, 
that  she  was  immature  in  her  actions?  A.  I 
wouldn't ;  I  wouldn't  say  that.  You  have  a  wrong- 
concept  of  immaturity. 
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Q.  I  am  asking  you,  Doctor?  A.  No,  no.  I 
wouldn't  say  that. 

Q.  Would  you  say  that  at  that  time  she  was 
not  a  free  agent  f  A.  Not  if  she  invited  the  police 
herself  to  make  the  rounds. 

Q.  I  am  sorry,  I  don't  understand  your  answer? 
A.  If  the  police  or  detectives  took  her  "come 
around  and  show  us". 

3161  Q-  Now,  Doctor,  you  recall  the  testimony,  she 
was  asked  if  she  would  be  willing  to  and  she  said 
that  she  would?  A.  Well,  if  she  said  that,  then 
she  was  a  free  agent. 

Q.  Then  she  was  a  free  agent  at  that  time? 
A.  Yes. 

Q.  Well,  Doctor,  will  you  tell  us  when  in  your 
opinion  she  started  to  become  not  a  free  agent, 
when  in  this  case  did  she  start  to  become  not  a 
free  agent,  when  did  that  moment  start,  if  you 
can  tell  us?  A.  It  started  with  her  personality 
in  the  first  place.    Number  two — 

Q.  Was  this  prior  to  a  meeting  of  the  co- 
defendant  Byers?  A.  Just  a  second.  Will  you 
just  let  me  finish  and  I  will  tell  you.  She  had  a 
suggestible  personality. 

Q.  What  do  you  mean  by  that?  A.  Well,  you 
could  tell  her  things  to  do  and  she  would  do  it, 
and  anything  you  would  say  she  would  agree,  and 
so  forth  and  so  on;  like  you  suggest  answers  to 
me  and  if  I  was  good  enough  I  would  say  No. 

Q.  Well,  would  you  say  that  she  was  the  type, 
Doctor,  that  if  somebody  suggested  doing  some- 
thing terrible  by  way  of  the  commission  of  a 
crime,  that  she  would  agree  to  it?  A.  Well,  that 
would   depend.    That's   a  very  broad  universal 
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statement.   There  are  certain  things  these  people 
can  control.  Sometimes — 

Q.  I  understood  you  to  say,  Doctor,  that  she 
had  no  control?    A.  Will  you  please  let  me  finish. 

If  there  is  some  dominant  aggressive  person 
who  is  able  to  more  or  less  seize  their  mind  and 
exert  undue  influence.  They  can  do  things  then 
when  they  are  not  a  free  agent. 

Q.  And  you  are  basing  your  assumption,  Doe-         3164 
tor,  on  the  fact  that  you  bad  been  told  by  Theresa 
herself  that  she  was  in  mortal  fear  of  the  defend- 
ant Byers,  is  that  correct?     A.   She  didn't  use 
the  word  "mortal". 

Q.  In  words  or  substance?    A.  She  was  in  fear. 

Q.  She  was  in  fear?  A.  A  fear  reaction  over 
her. 

Q.  That  is  what  she  told  you,  that  was  coming 
from  her?   Is  that  right?    A.  That  is  true. 

Q.  After  she  had  been  indicted  charged  with 
the  crime  of  murder  in  the  first  degree  and  after 
she  had  confessed  to  participating  in  the  killing?         3165 

Mr.  Sweeny:     I  object  to  that,  if  your 
Honor  pleases. 

The  Court:     Objection  sustained. 

Q.  Doctor,  at  the  time  she  was  questioned  by  a 
truant  officer  prior  to  her  being  taken  to  Chil- 
drens  Court  and  she  told  the  truant  officer  at 
that  time  that  her  mother  had  abandoned  her  and 
left  her  without  funds,  had  gone  to  Florida  with 
some  man,  would  you  say  that  she  was  a  free 
agent  at  that  time?    A.  Yes. 

The    Court:      When    she    went    to    her 
aunt's  home  in  Jersey  and  her  aunt  asked 
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her  where  her  mother  was  and  she  said  her 
mother   had   gone   off  with   somebody   to 
Florida  without  any  notice  to  her,  at  that 
time  was  she  under  the  dominant  influence 
of  the  co-defendant's  mind? 
The  Witness :    Not  over  in  Jersey. 
The  Court:    In  Jersey  when  she — 
The  Witness:    Not  over  in  Jersey. 

3167  The  Court:  I  say,  in  Jersey  when  she 
told  her  aunt  in  Jersey,  she  was  not  under 
the  dominant  influence  of  the  co-defendant1? 

The  Witness :  I  will  qualify  that.  Under 
the  universal  dominant  influence  of  fear. 
Fear  is  a  local  condition.  When  you  are 
away  from  civilization  and  so  forth  and 
get  away  you  don't  have  many  fears  some- 
times. When  you  are  away  from  a  gang — 

Q.  (interrupting) :  Doctor,  there  is  no  testi- 
mony, no  testimony  that  she  was  away  from  civili- 
zation?   A.  (no  answer). 

Q.  She  was  in  Garfield,  New  Jersey  which  is  a 
civilized  place,  Doctor? 

The  Court :  New  Jersey  is  next  to  New 
York. 

The  Witness:  Your  Honor,  I  don't 
question  that.  It  is  not  a  question  of  civili- 
zation. 

The  Court :  Now,  I  want  to  know,  when 
Theresa  Gresh  was  over  to  New  Jersey 
talking  to  her  aunt,  was  she  a  free  agent 
at  that  time,  or,  was  she  so  overpowered 
by  the  will  of  the  co-defendant  that  she 
couldn't  tell  her  aunt  the  truth  as  to  what 
happened  to  her  mother? 
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Mr.  Sweeny :     I  object,  if  your  Honor 
pleases. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

The  Witness :    I  will  say  that  she  was  a 
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Q.  Now,  Doctor,  would  you  say  that  she  was 
a  free  agent  at  the  time  she  made  the  answers 
contained  in  People's  Exhibit  13  in  evidence  in 
the  District  Attorney's  office  on  March —  A.  (in- 
terrupting) I  would  not  say  she  was  a  free  agent 
as  a  whole.  As  I  told  you  before,  some  of  these 
answers  is  a  question  of  loss  of  inhibition  and 
thinking  of  telling  things  what  the  questioner 
would  like  to  know.  Here 's  a  youngster  who  never 
before  was  in  the  D.A.'s  office,  a  youngster  of  15 
years  of  age,  what  does  she  know  about  these 
things  1 

Q.  Doctor,  we  don't  need  you  to  tell  us  she 
was  15  years  of  age?    A.  I  think  it  is  necessary.         Q171 

Mr.  Sweeny :     I  move  to  strike  out  the 
comment  of  counsel. 

The  Court:    Let's  proceed. 

Q.  I  ask  you  now,  Doctor,  in  your  opinion  at 
the  time  she  made  that  statement  People's  Ex- 
hibit 13  in  evidence,  was  she  a  free  agent?  A. 
In  what  respect  are  you  using  the  word. 

Q.  In  reference  to  the  answers  she  made  to  the 
questions  put  to  her?  A.  While  she  answers  the 
questions,  still  she  said  afterwards  she  told  lies. 

Q.  Will  you  answer  my  question,  was  she  a 
free  agent?  A.  That  is  a  very  difficult  question 
to  answer,  Mister. 
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Q.  Well,  can  you  answer  it?  A.  I  said  I  can 
not.  It's  a  difficult  question  to  answer.  In  some 
respects  she  was  a  free  agent. 

Q.  All  right.  At  the  time  she  made  the  state- 
ment that,  when  she  was  asked  by  the  co-defend- 
ant Byers  to  "give  me  something",  and  that  she 
went  to  the  kitchen  table  and  handed  him  the 
knife,  was  she  a  free  agent  at  the  time  she  made 

3173  ^h&t  statement? 

Mr.  Sweeny:  I  object,  if  your  Honor 
pleases. 

The  Court :    Objection  overruled. 
Mr.  Sweeny:     Exception. 

A.  I  would  say  that  she  was,  but  not  in  the  fullest 
import  and  significance  of  the  term  "free  agent". 
It  could  be  an  automatic  act. 

Q.  How  would  you  qualify  it?  A.  I  say,  an 
automatic  act. 

The  Court :    You  mean  the  answer  to  the 

3174  question  was  an  automatic  act? 

The  Witness:  I  didn't  say  that,  your 
Honor. 

The  Court:  Mr.  Dermody  asked  you 
when  she  made  that  answer  to  his  question 
whether  she  was  a  free  agent  at  the  time 
she  answered  the  question? 

The  Witness:  I'll  say  this:  as  to  the 
answer  to  the  question  as  it  applies  to  the 
act  of  giving  the  knife,  yes.  I  will  say  she 
was  when  she  told  you  that. 

Q.  She  was  a  free  agent  at  that  time?  A.  In 
your  office,  yes. 
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Q.  So  that  do  I  understand  by  your  answer  to 
that  that  she  was  not  under  any  fear  on  the  part 
of  the  defendant,  is  that  right?  A.  When  she 
made  the  answer?    I  don't  think  she  was. 

Q.  Well,  you  heard  the  defendant  Gresh  testify 
that  the  only  reason  she  ever  admitted  anything 
in  that  statement  was  because  she  was  afraid  of 
the  defendant  at  the  time?  A.  That's  her  state- 
ment.  3176 

Q.  You  don't  accept  that  statement?    A.  I  do. 

Q.  Well,  they  are  not  consistent,  Doctor?  A. 
Well,  listen,  when  you  talk  of  fear,  and  so  forth, 
you  are  talking  of  a  universal  term.  Fear,  as  I 
said,  seizes  a-hold  of  you. 

Q.  Doctor,  I  am  only  talking  about  any  alleged 
fear  on  the  part  of  the  defendant  Gresh.  I  am 
not  interested  in  any  universal  terms  at  this 
point?  A.  I  am  using  the  word  "fear"  in  this 
case. 

Q.  Well,  I  am  using  it  in  reference  to  the  de- 
fendant Gresh?    A.  Fear  is  an  emotion.  An  emo-         3177 
tion  is  a  general  condition,  applicable  to  individ- 
ual conditions. 

Q.  Doctor,  I  ask  you  again,  Doctor,  at  the  time 
the  defendant  Gresh  admitted  in  the  statement 
that  she  handed  the  co-defendant  Byers  a  knife 
knowing  that  he  wanted  it  with  which  to  kill  her 
mother,  was  she  a  free  agent  at  that  time?  A. 
I'll  say  No. 

Q.  Didn't  you  a  little  while  ago  say  Yes?  A. 
I  said  an  automatic  act. 

The  Court :  Mr.  Dermody  asked  you 
when  she  made  the  statement  in  his  office 
was  she  a  free  agent  at  the  time  she  an- 
swered his  questions  in  his  office? 
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The  Witness :  I  just  answered  that, 
your  Honor.  I  said  when  she  made  that 
statement  in  his  office  she  was  a  free  agent. 

Mr.  Dermody:  All  right,  that's  all  Doc- 
tor, that's  all  I  wanted  to  find  out. 

The  Court:    That's  all  he  asked. 

Mr.  Dermody:  Now  I  will  put  another 
question  to  you. 

3179  The  Court:    That's  all  he  asked  you. 
The   Witness :     Well,   I  gave  him   that 

answer,  your  Honor,  I  told  him  so. 

Q.  So  that  accepting  your  statement  that  at 
the  time  she  made  that  statement  in  my  office  on 
March  the  30th,  she  was  a  free  agent,  am  I  cor- 
rect in  assuming  that  she  was  not  laboring  under 
any  fear  on  behalf  of  the  defendant  Byers?  A. 
She  could  be  laboring  under  fear  without  there 
being  expression  to  it.  Fear  is  a  subjective  con- 
dition. 

3180  The   Court:     But  in  your  opinion  was 
she — 

The  Witness :    She  could  be,  your  Honor. 

Q.  Was  she,  in  your  opinion? 

The  Court:    What  is  your  opinion? 

The  Witness :  My  opinion  is  that  she 
labored  under  fear  all  the  time.  Fear  is  a 
subjective  condition. 

The  Court :  Fear  of  what  the  co-defend- 
ant would  do  to  her  if  she  answered  the 
questions  of  Mr.  Dermody? 

The  Witness:  That's  the  interpretation, 
your  Honor. 
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Q.  Is  that  your  interpretation?    A.  It  is. 

Q.  That  at  the  time  she  made  the  answers  to 
the  questions  contained  in  People's  Exhibit  13 
that  she  was  making  those  answers  because  she 
was  afraid  of  the  defendant  Byers,  is  that  right? 
A.  That  is  true. 

Q.  And,  you  recall,  Doctor,  in  having  listened 
to  the  statement  of  the  defendant  Gresh,  that  she 
went  on  to  say  how  the  defendant  Byers  dis-  3182 
cussed  the  possibility  of  killing  her  mother  on 
more  than  one  occasion,  do  you  recall  that?  A. 
Yes,  on  the  1st  of  March. 

Q.  That  there  was  another  discussion  about  it 
on  the  3rd  of  March?    A.  Yes. 

Q.  And  that  Byers  told  her  that  he  was  going 
to  kill  her  mother  the  following  day! 

Mr.  Sweeny:    Now,  I  object  to  that. 

A.  I  don't  think  that's  the  testimony. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception.  3183 

A.  (continuing) :  That  he  would  do  away  with 
her. 

Q.  Well,  Doctor,  what  did  you  understand  by 
the  words  "that  he  would  do  away  with  her"? 
A.  He  said  that  he  would  kill  her  the  following- 
day. 

Q.  What  do  you  mean  to  understand  by  the 
words  "do  away  with  her"?  A.  Well  now,  that 
could  be  killing. 

Q.  What  else"?  A.  It  could  be  maiming.  It 
could  be  injuring. 

Q.  Is  it  your  understanding  that  when  you  do 
away  with  a  person  you  maim  them1?  A.  Well, 
they  could  take  her  as  they  say  "for  a  ride". 
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The  Court:  You  mean  just  kidnapping 
her? 

The  Witness :    Yes. 

The  Court:     So  you  think — 

The  Witness:  No,  I  didn't  think  it. 
Wait  a  second,  your  Honor.  I  knew  from 
the  statement  that  there  was  a  murder 
going  to  be  committed. 

3185  Mr.  Dermody:    Yes. 
The  Court :    All  right. 

The   Witness:     But   "do   away   with", 
your  Honor,  why  that's  too  broad. 
Mr.  Dermody:    Well,  all  right. 

Q.  Now,  Doctor,  you  recall  her  mentioning  that 
in  the  statement,  People's  Exhibit  13,  that  Byers 
said  he  was  going  to  do  away  with  the  mother  the 
following  day?    A.  I  do. 

Q.  Would  you  say  that  she  was  saying  that  at 
that  time  to  me  because  she  was  afraid  of  Byers? 
A.  Did  you  say  "saying"? 

Q.  Saying  that,  making  that  statement,  because 
she  was  afraid  of  Byers?  A.  There  is  no  sanity 
here  in  this  case.  She  was  sane. 

Q.  Afraid,  afraid?    A.  Oh,  afraid? 

Q.  Do  you  have  any  trouble  with  your  hearing, 
Doctor?    A.  I  have  not. 

Mr.  Dermody:  I  don't  mean  to  be  im- 
pertinent. 

The  Witness:  No,  no.  My  hearing  is 
good,  even  the  dropping  of  a  nickel  in  the 
Statue  of  Liberty. 

The  Court:  He  used  the  word  "say- 
ing", and  you  thought  "sane".  He  used 
the  word  "saying". 
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"Will  you  repeat  that  question.  Mr.  Der- 
mody. 

Q.  (Read  by  Stenographer  as  follow-:  N  v\ 
Doctor,  you  recall  her  mentioning  that  in  the 
statement.  People's  Exhibit  13.  that  Byers  said 
he  was  going  to  do  away  with  the  mother  the  fol- 
lowing day  \  A.  I  do.  Q.  Would  you  say  that 
she  was  saying  that  at  that  time  to  me  because 
she  was  afraid  of  Byers.  saying  that,  making  that 
statement  because  she  was  afraid  of  Bye  - 

The  Court :    "What  is  the  answer ! 

A.  I  would.   That  she  was  afraid  of  Byers?   Yes. 

Q.  And  that's  the  only  reason  she  was  telling 
me  that  was  because  she  was  afraid  of  Byers  ?  A. 
"Well,  she  told  you  what  happened. 

Q.  And  would  you  say.  Doctor,  when  she  went 
on  to  describe  the  statement  allegedly  made  by 
Byers  that  she  should  stay  in  the  bedroom,  keep 
the  radio  up  loud,  and  that  he  would  hit  her  with 
something  while  he  waited  for  her  in  the  kitchen 
to  come  home — 

Mr.  Sweeny:  Xow.  I  object  to  that,  if 
your  Honor  pleases. 

The  Court :  What  is  the  question,  read 
it? 

(Stenographer  reads  the  question  thus 
far.) 

Q.  (continued  by  Mr.  Dermody)  :  — Would  you 
say  that  at  that  time  she  was  afraid  of  Byers? 

Mr.  Sweeny :     I  object  to  it. 
The  Court :     Objection  overruled. 
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Mr.  Sweeny:     Exception. 

A.  I  certainly  would. 

Q.  Doctor,  would  you  please  explain,  at  least 
to  me,  if  not  to  the  Court  and  Jury — 

Mr.  Sweeny:    I  object  to  that. 

The  Court:    Objection  sustained. 

Mr.  Dermody :  I  will  withdraw  the  ques- 
tion. 

The  Court:  Would  you  explain  to  all 
of  us. 

Q.  Would  you  explain  to  all  of  us,  how  she 
could  make  a  statement  like  that  because  she  was 
afraid  of  Byers  in  which  she  incriminates  him  in 
the  participation  of  this  crime, — would  you  ex- 
plain that  to  us?  A.  As  I  understand  the  testi- 
mony, she  was  told  to  keep  the  radio  loud  while 
something  was  happening-  in  the  next  room.  She 
lived  in  fear  of  this  Billy. 

It  was  a  necessary  attribute  of  the  whole  situa- 
tion. 

The  Court:  Doctor,  what  Mr.  Dermody 
is  asking-  you  to  understand  is  that  if, 
when  she  was  being  questioned  by  Mr. 
Dermody,  she  was  in  fear  of  Byers,  why  in 
the  answers  she  made  to  Dermody,  to  use 
an  expression  that  all  of  us  understand, 
she  pinned  the  crime  on  him  instead  of 
leaving  him  out  of  the  crime.  Do  I  make 
myself  clear? 

The  Witness :   Yes,  Your  Honor. 

Mr.  Sweeny :  I  object,  if  Your  Honor 
please. 
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Cross 
[By  the  People] 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

The  Witness :  Your  Honor,  that  is  a  very 
difficult  question  to  answer. 

The  Court :  If  you  cannot  answer  it, 
say  so. 

The  Witness :    I  cannot  answer  it. 

By  Mr.  Dermody :  o-j  04 

Q.  Doctor,  you  say  that  in  your  opinion  she 
was  making  those  answers  because  she  was  afraid 
of  Byers?    A.  In  part  those  answers. 

Q.  I  am  asking  you,  Doctor,  to  explain  how, 
in  your  opinion,  she  could  be  afraid  of  Byers  and 
still  be  attempting  to  involve  him  in  the  commis- 
sion of  this  crime?  A.  She  said  to  you  that  "No 
harm  would  come  to  me  here." 

Q.  I  am  sorry,  I  didn't  hear.  A.  "No  harm 
would  come  to  me.  He  was  out  of  the  way." 
That  was  a  reason. 

Q.  So  that  would  you  change  your  testimony,         3195 
then,  and  say  that  at  the  time  she  made  these 
answers  she  was  not  in  fear  of  Byers?    A.  What 
you  just  asked  me?     I  would  say  No. 

Q.  She  was  not  in  fear  of  him?  A.  I  say  that 
she  was  in  fear  of  Byers. 

Q.  I  am  talking  about  the  time  she  made  the 
answers  as  contained  in  People's  Exhibit  13  in 
evidence.  On  March  30th  was  she  in  fear  of 
Byers  at  that  time?    A.  Yes. 

Q.  Didn't  you  say  before  that  in  your  opinion 
she  was  not  because  she  knew  that  Byers  couldn't 
do  her  any  harm  on  March  30th? 

Mr.    Sweeny:    I   object   to   the   question 
as  alreadv  answered. 
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Cross 
[By  the  People] 

A.  She  was  in  fear,  but  she  had  a  protective 
mechanism — you. 

Q.  Thank  you.  And,  Doctor,  you  recall  the 
defendant  Gresh's  testimony  that  after  the  kill- 
ing she  went  to  her  jewelry  box  and  took  a  ring 
belonging  to  her  mother  and  put  it  on  her  finger 
as  proof  that  she  was  married  to  this  co-defend- 
ant; do  you  recall  that  part  of  the  testimony? 
A.  I  remember  that,  Mister. 

Q.  Would  you  say  that  at  that  time  she  was  a 
free  agent?  A.  Sure,  in  the  part  of  choice  of 
the  ring. 

Q.  She  wasn't  acting  without  a  free  will  at 
that  time?    A.  That  was  a  simple  act. 

Q.  She  wasn't  being  forced  to  do  anything  like 
that,  was  she?     A.  In  that  particular  case,  no. 

Q.  But  you  say  that  in  your  opinion  she  was 
being  forced,  or  she  did  not  exercise  a  free  will, 
and  she  wasn't  a  free  agent  at  the  time  she  was 
asked  to  pick  up  the  hammer?     A.  Yes. 

Q.  Even  though  she  refused  to  pick  it  up  and 
gave  him  the  reason  for  it?     A.  I  still  say  it. 

Q.  She  wasn't  a  free  agent?  A.  Not  a  free 
agent. 

Q.  And  you  say  that  she  wasn't  a  free  agent 
at  the  time  she  was  asked  by  the  co-defendant  to 
give  him  something  without  being  asked  for  a 
knife,  and  that  she  went  to  the  kitchen  table,  got 
a  knife  and  brought  it  back  to  him,  that  at  that 
time  she  wasn't  a  free  agent?  A.  She  wasn't  a 
free  agent  because  it  wasn't  an  act  of  the  free 
will,  an  automatic  act. 

Q.  Doctor,  you  heard  the  defendant  testify  that 
she  was  subject  to  epileptic  seizures ;  is  that  right? 
A.  Yes,  she  said  that. 
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Redirect 

Q.  She  said  that?     A.  Yes. 

Q.  And  you  recall  her  testimony  that  it  was 
on  Easter  Sunday,  April  18,  1954,  that  she  had 
an  epileptic  seizure  while  at  Bellevue  Hospital? 
A.  That  is  true. 

Q.  You  examined  the  Bellevue  Hospital  rec- 
ords in  relation  to  this  defendant,  did  vou  not? 
A.  Yes. 

Q.  Did  you  see  any  notation  that  this  defend- 
ant had  suffered  an  epileptic  seizure  on  that  date         3200 
and  place?     A.  I  did  not;  only  a  history. 

Q.  Now,  Doctor —    A.  I  say  I  did  not. 

Q.  And  you  recall  the  medical  records  of  the 
defendant  Gresh  while  site  attended  public  school, 
both  elementary  and  high  school?  A.  Yes,  Public 
School  14  and  the  other  school. 

Q.  Do  you  recall  any  mention  being  made  of 
any  epileptic  seizures  in  those  records  ?  A.  None 
whatsoever. 


Mr.  Dermody:    I  have  no  further  ques- 
tions. 

Redirect  examination  by  Mr.  Sweeny. 

Q.  Doctor,  in  connection  witli  the  Bellevue  Hos- 
pital report,  did  you  come  across  any  reference 
to  petit  mal  on  the  part  of  the  defendant  Theresa 
Gresh? 

Mr.  Dermody:   I  am  going-  to  object  to — 

A.  I  didn't  find  evidence:  only  a  history.     There 
was  a  history. 

The  Court:  I  understand,  Mr.  Sweeny, 
you  and  your  co-counsel  told  me  you  don't 
want  the  histories  in  evidence. 
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Mr.  Sweeny:    No,  Your  Honor. 

The  Court:  Now,  you  are  questioning 
him  on  something — 

Mr.  Sweeny:   No,  I  am  not,  Judge. 

The  Court :  You  asked  him  whether  that 
was  in  the  history,  which  means  a  state- 
ment made  by  the  defendant  to  the  doctors 
at  Bellevue. 

Mr.  Sweeny:  I  don't  think  so.  I  with- 
draw the  question. 

3203  The   Court:    All  right.     Then  the  jury 
will  pay  no  attention  to  it. 

Mr.  Sweeny:  May  I  at  this  time  also 
ask  Your  Honor  to  instruct  the  jury  not 
to  make  any  inference  from  the  rulings 
of  Your  Honor  on  objections  and  excep- 
tions of  counsel? 

The  Court :    I  so  instruct  them. 

Mr.  Sweeny:  May  I  reserve  any  ques- 
tions until  we  look  through   this  record? 

The  Court:    Yes. 

The  Witness :  Are  you  all  through  with 
me? 

The  Court:  All  through.  Are  the  at- 
torneys for  both  defendants  and  the  Dis- 
trict Attorney  through  questioning  Dr. 
Cusack? 

Mr.  Dermody:    I  am. 

Mr.  Sweeny:    I  think  so. 

The  Court :  Members  of  the  jury,  you 
are  admonished,  and  it  is  your  duty,  not 
to  converse  among  yourselves  on  any  sub- 
ject connected  with  the  trial,  not  to  permit 
anyone  to  talk  to  you  about  the  case  and 
not  to  remain  in  the  presence  of  anyone 
discussing  any  part  of  the  case. 
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If  a  juror  or  anyone  else  talks  to  you 
about  the  case,  it  is  your  duty  to  report 
it  to  me. 

Please  also  bear  in  mind  the  admonition 
not  to  read  any  item  concerning  this  case 
which  may  appear  in  the  newspapers. 

You  are  further  admonished  not  to  form 
or  express  any  opinion  as  to  the  guilt  or 
innocence  of  either  of  the  defendants  until 
the  case  is  submitted  to  you. 

Please   be   on   hand   tomorrow  morning         3206 
at  10:15. 

(Whereupon,  an  adjournment  was  taken 
to  Tuesday,  January  18,  1955,  at  10:15 
o'clock  A.  M.) 


New  York,  January  18,  1955 

Trial  Continued 

Before :  Hon.  Jonah  J.  Goldstein,  J., 

and  a  Special  Jury.  3207 

Appearances :   The  same. 

The  Court :  I  am  again  calling  the  at- 
tention to  my  prior  request  that  I  would 
appreciate  it  if  requests  to  charge  were 
submitted  in  writing  to  me  before  summa- 
tions. 

Mr.  Solomon:  Has  Your  Honor  any  idea 
when  we  will  reach  that   stage? 

The  Court :  You  know  more  about  that 
than  I  do. 
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Mr.  Dermody:  Well,  Your  Honor,  may- 
be I  can  help  in  the  situation.  I  intend 
to  put  in  some  rebuttal,  and  I  think  we 
should  finish  all  the  evidence  some  time 
today,  and  I  think  tomorrow  we  will  pro- 
ceed with  the  summations. 

Mr.  Solomon :  I  understand  that  the  hos- 
pital record  is  going  to  be  offered,  or  parts 
of  it,  for  the  record,  and  I  have  been  ex- 
amining the  hospital  record  for  the  boy. 

3209  I  am  going  to  want  something  of  that  in 
too.  I  was  wondering  what  Your  Honor 
would  want  in  the  line  of  procedure, 
whether  I  should  put  that  in  before  Dr. 
Cassity  comes  on  the  stand  or  after. 

The  Court :  I  suggest  you  put  in  part  of 
the  hospital  records  as  part  of  the  defense, 
not  as  part  of  the  rebuttal. 

Mr.  Solomon :  I  would  ask  that  the  de- 
fendant having  rested,  he  reopen  the  de- 
fense then. 

The  Court :  You  have  my  permission  to 
put  in  the  record  any  hospital  records  you 
want  on  behalf  of  your  defendant. 

Mr.   Solomon:    All  right. 

(At  this  point  the  jury  entered  the  court 
room.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please  an- 
swer as  their  names  are  called. 

(The  jurors  were  called  and  all  an- 
swered present.) 

The  Court:    Proceed,  Mr.  Sweeny. 

Mr.  Sweeny:  If  Your  Honor  please,  we 
would  like   to   continue   with   putting  into 
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evidence  certain  other  pages  of  the  hos- 
pital report. 

The  Court:    Will  you  please  proceed. 

Mr.  Wolkof:    I  offer  this  page. 

The  Clerk:  Case  record  and  history, 
Theresa  Gresh,  admitted  March  31,  1954, 
Defendant's  Exhibit  C-2  for  Identification. 

Mr.  Wolkof:  That  is  offered  in  evi- 
dence. 

Mr.  Dermody:  I  would  like  to  see  that, 
Your  Honor. 

The  Court:  Just  read  that  exhibit  into 
the  record. 


(Page  of  Bellevue  Hospital  record  re 
Theresa  Gresh  deemed  marked  Defend- 
ant Gresh 's  Exhibit  C-2  in  Evidence.) 

Mr.  Wolkof:  This  particular  page  is  en- 
titled, "City  of  New  York,  Department 
of  Hospitals.  Division  of  Psychiatry, 
Bellevue  Hospital. 

"Case  Record  and  History.  Serial  No. 
RE-17923-54. 

"Name:    Theresa  Gresh. 

"Residence:    199  Avenue  B,  New  York. 

"Correspond  with  Anna  Helen  Fetko,  46 
Grand  Street,  Garfield,  New  Jersey. 

"Brought  from  Felony  Court  by  De- 
tective Leonard  12:45  P.M." 

Mr.  Dermody:    Is  there  a  date  there? 

Mr.  Wolkof:  The  date  is  over  on  the 
right. 

"Admitted  March  31,  1954. 

"Discharged  4/8/54. 
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"Final  Diagnosis:  schizoid  person- 
ality." 

Then  there  is  a  disposition  to  some  place 
that  is  illegible. 

The  Court:  And  by  stipulation  a  photo- 
static copy  of  that  record  may  be  put  into 
the  record  instead  of  the  original. 

Mr.  Wolkof :  I  would  like  to  read  another 
page,  but  before  I  do  I  would  like  to  show 
it  to  Mr.  Dermody  and  the  Court. 

3215  The  Court:    Go  ahead. 

Mr.  Dermody:    Make  your  offer. 

Mr.  Wolkof:  I  offer  this  page  in  the 
hospital  record  entitled  "Doctor's  Order 
Sheet,"  dated  3/31/54,  in  evidence  as  De- 
fendant Gresh's  Exhibit  C-3. 

Mr.  Dermody:  No  objection,  Your 
Honor. 

The  Court:    It  is  deemed  marked. 

(Sheet  contained  in  Defendant  Gresh's 
Exhibit  C  for  Identification  deemed 
marked  Defendant  Gresh's  Exhibit  C-3  in 

3216  evidence.) 

Mr.  Wolkof:  This  sheet  is  entitled,  "City 
of  New  York,  Department  of  Hospitals, 
Bellevue  Hospital,"  with  the  ward  and 
case  number. 

' '  Name :  Theresa  Gresh.  Dated 
3/31/54." 

It  is  entitled  "Doctor's  Order  Sheet." 
We  have  the  first  date  March  31st  on  the 
left  hand  side.  On  top  there  is  the  word 
"Ordered"  and  on  the  left  of  that,  under- 
neath, there  is  the  date,  and  to  the  right 
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under  the  word  "Ordered"  there  are  two 
words  "By  Whom".  In  other  words,  the 
date — 

The  Court :  Now,  please  do  not  comment 
on  the  exhibit.     Just  read  the  exhibit. 

Mr.  Wolkof:  I  don't  want  to  confuse 
the  jury,  if  Your  Honor  please. 

The  Court :  I  thought  there  was  a  stipu- 
lation that  photostatic  copies  will  be  sub- 
mitted in  place  of  the  originals. 

Mr.  Wolkof:    I  will  not  make  any  char-         321 8 
acterizations. 

"Date:   31st."    That  is  March  31st. 
"By   whom?"    There    is    a    physician's 
name  which  is  illegible.     Now,  what  is  or- 
dered is,  "Diet  standing"  and  special  or- 
ders, including  laboratory. 

Now,  date  March  31st,  by  the  illegible 
named  doctor,  there  is  "Ordered,  amytol". 
May  I  ask  Dr.  Cassity  a  question? 
The  Court:    You  may. 
(Mr.  Wolkof  confers  privately  with  Dr. 
Cassity.)  3219 

"Amytol,  2  grains.  The  disposition — 
on  the  right  hand  side  of  the  doctor's  order 
sheet  there  are  symbols,  and  there  is  a 
symbol  A,  which  means  administered.  I 
am  not  characterizing  this.  I  am  defining 
it  from  a  symbol  which  is  on  the  left  hand 
side  of  the  page.  These  two  grains  of 
amytol  were  administered  at  8 :30  P.  M.  by 
A.  James. 

On  April  1st,  ordered  by,  what  appears 
to  be  Dr.  Kornberg,  3  grains  of  amytol. 
The  disposition  is  not  set  forth. 
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On  April  2nd,  what  appears  to  be  Dr. 
Kornberg  or  Dr.  Romberg,  3  grains  of 
amytol  were  ordered.  The  disposition 
does  not  appear. 

On  April  2nd  nembutol  and  2  grains  of 
amytol  were  ordered  by  Dr.  Beller  and 
administered  at  7 :00  P.  M. 

On  April  3rd  Dr.  Goldhill  ordered 
nembutol,  l/10th  of  a  gram  of  nembutol, 
which  was  administered  at  9:15. 

3221  On  April  4th  what  appears  to  be  a  doc- 
tor by  the  name  of  Lyse,  but  it  is  almost 
illegible,  another  l/8th  grain  of  nembutol 
was  ordered  and  administered  at  9 :00 
P.M. 

I  would  now  like  to  offer  in  evidence 
both  sides  of  a  sheet  of  the  hospital  record 
entitled  "Doctor's  Order  Sheet";  name, 
Theresa  Gresh ;  date,  4/8/54. 

I  ask  that  that  be  marked  Defendant 
Gresh 's  Exhibit  C-4  in  evidence. 

Mr.  Dermody:  I  have  no  objection. 

3222  (Page  of  Defendant  Gresh 's  Exhibit  C 
for  Identification  deemed  marked  Defend- 
ant Gresh 's  Exhibit  C-4  in  Evidence.) 

Mr.  Dermody :  Your  Honor,  although  I 
have  consented  to  the  admission  in  evi- 
dence of  that  exhibit,  I  object  to  one  part 
which  in  my  opinion  is  case  history. 

The  Court :  That  is  clearly  part  of  a  case 
history. 

Mr.  Wolkof :  May  I  have  an  exception 
to  Your  Honor's  ruling  with  respect  to 
Exhibit  C-4? 

The  Court:  Just  one  moment.  Come 
up. 
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(The  following  took  place  at  the  bench 
out  of  the  hearing-  of  the  jurors:) 

The  Court:  There  appear  on  this  ex- 
hibit the  words  "P.  F.— having  visual 
auditory  hallucinations  of  mother."  Now, 
the  mother  was  dead,  so  clearly  that  was 
case  history. 

Mr.  Wolkof:  I  want  to  except  to  Your 
Honor's  ruling  that  that  is  case  history. 
If  Your  Honor  rules  it  is  case  history,  I 
don't  intend  to  read  it.  3224 

The  Court:     It  is  clearly  case  history. 

Mr.  Wolkof:  All  right,  Judge,  I  won't 
read  it.  I  am  not  going  to  read  it.  I  don't 
intend  to  read  it. 

The  Court :    All  right. 

(The  discussion  at  the  bench  was  con- 
cluded.) 

Mr.  Wolkof:  There  is  another  doctor's 
order  sheet  for  Theresa  Gresh. 

The  Court :  So  that  there  will  be  no 
mystery  as  to  what  is  taking  place,  the 
District  Attorney  properly  objected  to  qoo^ 
bringing  into  the  record  what  is  known 
as  case  history.  That  is  what  a  person 
tells  to  others,  which  is  known  as  case 
history.  If  that  case  history  is  to  go  in, 
then  all  case  histories  should  go  in. 

Counsel  properly  objects  to  the  case 
history  being  part  of  the  record,  and  so 
I  rule  that  this  statement  is  clearly  case 
history,  because  the  mother  could  not  have 
given  that  statement  because  she  was  dead, 
otherwise  we  would  not  be  trying  this 
case. 
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Exception  to  the  defendant  on  my  state- 
ment that  that  clearly  is  case  history. 

Mr.  Wolkof:  This  is  another  Doctor's 
order  sheet.  "Department  of  Hospitals, 
Bellevue  Hospital"  with  respect  to  Ther- 
esa Gresh. 

The  Court:  And  if  a  photostat  of  that 
exhibit  is  made,  then  I  direct  that  what  I 
have  just  put  in  the  record  as  being  case 
history  is  to  be  blocked  out. 

3227  Mr.  Wolkof:    Very  good.    Dated  4/8/54 
— 15  years. 

"Ordered  4/14,"  April  14th  by  what 
appears  to  be  a  Dr.  Keel  or  Kuel,  aspirin 
8  grains,  administered  9:00  P.M.  by  H. 
Ford. 

April  17th,  ordered  by  the  initials 
L.  I.  H.,  phenobarb.,  1  grain,  administered 
8:00  P.M. 

On  the  same  day  I  grain  of  nembutol, 
administered  at  10:50  P.M. 

On  April  18th  ordered  by  one  whose 
initials  are  L.N.,  3  grains  of  amytol  and 
l/10th  of  a  gram  of  phenobarbitol. 

On  April  19th  a  doctor  whose  name  ap- 
pears to  be  Arnett — in  the  order  it  states 
"Cut  all  P.M.  sedation  orders,"  and  then 
there  is  a  symbol  on  the  right  thereof  D, 
which  means  discontinued,  and  that  box 
in  which  that  symbol  appears  is  checked. 

On  April  22nd  Aspirin  is  ordered  by  Dr. 
Chine,  it  appears.  There  is  no  record  of 
disposition  of  that  order. 
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April  23rd,  Dr.  Komberg,  3  grains  of 
amytol,  if  necessary,  was  ordered.  No 
record  of  disposition. 

On  April  24th  ordered  by  Dr.  Komberg 
3  grains  of  amytol.  Disposition  not  set 
forth. 

On  April  25th,  what  appears  to  be  the 
name  of  Dr.  Stanfield,  ordered  3  grains  of 
amytol. 

April  26th  Dr.  Komberg  again  ordered 
3  grains  of  amytol,  administered  at  9:00         3230 
P.M.  by  H.  Ford. 

April  27th  Dr.  Komberg  ordered  3  grains 
of  amytol,  and  then  there  is  a  notation,  a 
check  in  the  disposition  A,  which  means 
administered,  and  next  to  the  check  there 
is  the  word  "Refused" — H.  Ford. 

April  28th  Dr.  Komberg  ordered  3  gains 
of  amytol.  No  record  of  disposition  on 
that  day. 

April  29th  Dr.  Komberg  ordered  3  grains 
of  amytol.    There  is  the  symbol  A,  mean- 
ing   administered.     That    is    checked    and         Q$m 
next  to  that  the  word  "refused".    Signed 
H.  Ford. 

April  30th,  Dr.  Komberg  ordered  soap 
and  warm  water  washes  on  face,  followed 
by  application  of  alba,  it  appears,  5% 
salysilic  ointment  to  scalp  lesion. 

Mr.  Dermody:  At  this  point,  strictly 
in  the  interests  of  saving  time,  may  I 
respectfully  suggest,  if  I  can  possibly  con- 
cede anything — 

The  Court :  Counsel  has  asked  for  leave 
to  read  it  into  the  record,  so  please  pro- 
ceed. 
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Mr.  Wolkof:  I  will  try  to  do  it  more 
quickly.  If  I  might,  with  the  permission 
of  the  District  Attorney,  I  will  omit  the 
name  of  the  ordering  doctor  and  merely 
set  forth  the  date. 

The  Court:    Just  say  ''a  doctor". 

Mr.  "Wolkof:  The  date  and  what  was 
ordered. 

The  Court:     All  right. 

Mr.    Wolkof:      May    3rd,    ambutol,    2 

3233  grains;  May  4th,  ambutol,  2  grains;  May 
5th,  ambutol,  2  grains ;  May  6th,  ambutol, 
2  grains ;  May  7th,  ambutol,  2  grains ;  May 
8th,  ambutol,  2  grains ;  May  9th,  ambutol, 
2  grains;  May  10th,  ambutol,  2  grains; 
May  11th,  ambutol,  2  grains;  May  12th 
ambutol,  2  grains;  May  12th,  13th,  14th, 
15th  and  16th,  ambutol  on  each  day,  2 
grains.  In  each  case  where  I  said  2  grains 
it  is  2/10ths  of  a  gram. 

May  16th,  2/10th  of  a  gram  of  amytol; 
May  17th,  2/10ths  of  a  gram  of  amytol; 
onoA  May  18th,  2/10ths  of  a  gram  of  amytol; 

May  19th,  2/10ths  of  a  gram  of  amytol 
was  ordered  by  the  physician;  May  20th, 
phenobarbitol ;  May  20th,  chloral  hydrate, 

4  CC's;  May  21st,  peppermint  and  soda, 

5  CC's  and  l/10th  of  a  gram  of  amytol. 
Now,  I  would  like  to  offer  in  evidence 

three  pages. 

The  Court:  Show  them  to  the  District 
Attorney. 

Mr.  Dermody:  Your  Honor,  I  have 
looked  at  the  proposed  offer  in  evidence 
on  behalf  of  the  defendant  Gresh  and  I  see 
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that  it  is  an  order  sheet,  more  or  less  a 
continuation  of  what  has  already  been 
read  into  evidence.  At  this  point,  Your 
Honor,  strictly  on  the  question  of  admissi- 
bility I  am  going  to  object  to  its  being 
received  as  completely  immaterial  to  the 
issues  involved  here,  as  to  what  medica- 
tion the  defendant  Gresh  did  or  did  not 
receive  some  time  in  May  and  June  of 
1954,  up  to  November  or  whenever  it 
stopped.  3236 

Mr.  Wolkof :    Up  to  December. 

Mr.  Dermody:     Up  to  December,  1954. 

The  Court:  I  sustain  the  objection. 
Mark  it  for  identification. 

(3  pages  of  Bellevue  Hospital  Eecord  re 
Theresa  Gresh  deemed  marked  Defendant 
Gresh 's  Exhibit  0-5  for  Identification.) 

Mr.  Wolkof:     I  respectfully  except. 

Mr.   Dermody:     Your   Honor,    I   might 
state  on  the  record  I  would  be  willing  to 
concede  that  during  the  stated  times  the 
defendant  was  given  sedatives  by  the  doc-         3237 
tors  at  Bellevue  Hospital. 

Mr.  Wolkof:  During  the  stated  times 
that  appear  on  the  exhibit  being  marked 
for  identification1? 

Mr.  Dermody:  Yes,  I  would  be  willing 
to  concede  that  she  was  given  sedatives. 

Mr.  Wolkof:     Practically  daily? 

Mr.  Dermody :    I  will  concede  that. 

Mr.  Wolkof:  I  will  accept  that  conces- 
sion that  the  defendant  Gresh  was  given 
sedatives  practically  daily  from  May  21st 
to  December  14,  1954. 

The  Court :  We  have  that  in  the  record. 
Next  witness. 
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Mr.  Sweeny:  If  your  Honor  please,  in 
the  interest  of  saving  time  I  wonder  if 
Mr.  Dermody  would  concede  that  the  de- 
fendant Theresa  Gresh  was  arraigned  in 
the  Felony  Court — Magistrates'  Court  of 
the  City  of  New  York,  Borough  of  Man- 
hattan, on  March  31st,  1954;  and  further- 
more that  the  Felony  Court  of  the  Magis- 
trates' Court  was  open  for  arraignments 
on  March  28th,  March  29th  and  March 
30th. 

Mr.  Dermody:  I  am  not  going  to  con- 
cede that. 

Mr.  Sweeny:  May  I  ask  your  Honor  to 
direct  the  Clerk  of  the  Court  to  appear? 

The  Court:  You  can  have  any  clerk 
that  you  want  to — 

Mr.  Sweeny:  The  Clerk  of  the  Felony 
Court,  in  respect  to  those  matters  as  to 
which  Mr.  Dermody  will  not  concede? 

The    Court:     All   right.     The    Clerk   of 
this  Court  will  request  the  Clerk  of  the 
Q94_rv  Felony  Court  to  come  up. 

61  U  The  Clerk:    What  are  the  dates? 

Mr.  Sweeny:  March  29th,  30th  and 
31st. 

Mr.  Dermody:  Just  a  moment,  please. 
Your  Honor,  I  notice  that  the  Commis- 
sioner of  Correction,  Madam  Kross,  is 
here  and  I  think  we  might  he  able  to 
clarify  the  situation  while  she  is  on  the 
stand. 

Mr.  Sweeny :  Then  if  we  do,  the  con- 
cession will  probably  be  made.  If  not,  I 
want  the  Clerk  of  the  Court. 
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The  Court:  Members  of  the  jury,  you 
will  recall  there  was  some  testimony  as  to 
when  the  defendant  Gresh  was  sent  over 
to  Bellevue  Hospital  and  how  long  she 
remained  there,  and  so  in  order  to  get  the 
facts  on  whether  she  went  over  there  all 
this  time  and  remained  there  for  examina- 
tion, as  distinguished  from  custodial  care, 
I  have  requested  the  Commission  of  Cor- 
rection, who  is  in  charge  of  the  Women's 
House  of  Detention  where  Theresa  Gresh  3242 
normally  would  be  placed,  to  appear  in 
court  and  she  is  here  now. 


ANNA  M.  KROSS,  residing  at  124  West  79th 
Street,  New  York,  N.  Y.,  called  as  a  witness  on 
behalf  of  The  People,  being  first  duly  sworn, 
testified  as  follows: 

The  Court :  Does  counsel  for  the  de- 
fendant Gresh  desire  to  examine  the  Com- 
missioner? 

Mr.  Sweeny:  No,  I  am  not  calling  this 
witness. 

The  Court:  Then  I  will  call  her  as  the 
Court's  witness. 

Mr.  Sweeny:  Your  Honor,  may  I  re- 
spectfully except  to  that? 

The  Court:  Or  does  the  District  Attor- 
ney want  to  examine  her! 

Mr.  Dermody:  I  want  to  examine  her, 
yes. 

The  Court:  Then  you  proceed.  I  with- 
draw the  statement  about  her  being  the 
Court's  witness. 

Mr.  Dermody:     Yes. 

The  Clerk:     People's  witness. 
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Direct  examination  by  Mr.  Dermody: 

Q.  Madam,  you  are  the  Commissioner  of  Cor- 
rection, is  that  correct?    A.  Yes,  sir. 

Q.  How  long  have  you  held  that  position!  A. 
Since  the  1st  of  January,  1954. 

Q.  So  that  you  were  the  Commissioner  of  Cor- 
rection on  March  31st,  1954,  is  that  correct!  A. 
Yes,  sir. 

Q.  Have  you  brought  your  records  with  you, 
madam!  A.  I've  brought  all  of  the  records  that 
624:0         my  Department  has. 

Q.  In  connection  with  the  defendant  Theresa 
Gresh!     A.  Yes,  sir. 

Q.  Do  your  records  indicate,  madam,  the  date 
on  which  the  defendant  Theresa  Gresh  was  ar- 
raigned in  Felony  Court!  A.  I  sent  for  the 
Felony  Court  record  in  order  that  there  could 
be  no  question,  as  the  records  in  my  Department 
are  necessarily  secondary  records,  and  I  have 
the  record  of  the  Felony  Court  right  here  before 
me. 


3246 


The  Court:  What  date  was  she  in  the 
Felony  Court? 

The  Witness :  I  will  have  to  look  and 
see.  (Consulting  paper)  The  record  of 
the  Felony  Court,  as  I  see  it  here  before 
me — defendant  arraigned  March  31st  of 
1954,  is  the  typewritten  date,  and  I  see  a 
statement  here — 

Q.  I  think  the  date  is  sufficient;  that  is  all  you 
were  asked,  madam.  She  was  arraigned  on  March 
31st,  1954,  is  that  correct?  A.  I  think  it  is.  These 
are  the  original  papers — 
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Q.  I  have  no  reason  to  question  their  validity. 
A.   (continuing) — from  the  Felony  Court. 

The  Court:  Mr.  Sweeny,  that's  the  date 
you  are  interested  in? 

Mr.  Sweeny:  Yes,  Judge,  that's  the 
date  I  had  in  mind. 

The  Court:  All  sides  concede  that  the 
defendant  Theresa  G-resh  was  brought  to 
the  Felony  Court  on  March  31st. 

Q.  Now,  madam,  does  the  record  that  you  have  3248 
in  your  hand  there,  the  official  papers  from 
Felony  Court,  indicate  whether  the  defendant 
Theresa  Gresh  on  that  date,  on  motion  of  her 
attorney,  was  sent  to  Bellevue  Psychiatric  Divi- 
sion for  observation !  A.  I  would  not  be  able  to 
answer  that  question  as  far  as  the  motion  of 
counsel.  What  I  have — the  original  document  of 
the  Felony  Court — before  me  has  what  I  would 
infer  is  Judge  Mulcahey's  handwriting.  If  you 
wish  me  to  read  that,  or  if  you  wish  to  read  it — 

The  Court :  All  right.  May  I  read  Judge 
Mulcahey's  notation  on  the  record? 

Mr.  Sweeny:    May  I  look  at  it? 

The  Court:     Yes. 

The  Witness:  This  is  the  first  time  I 
have  ever  seen  that. 

(Counsel  inspect  paper  produced  by  the 
witness.) 

The  Court:    Mahoney. 

The  Witness:  Is  it  Mahoney?  I 
couldn't  tell  who  it  was. 

(Counsel  further  inspect  the  paper  re- 
ferred to.) 
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The  Court:  The  record  in  the  Magi- 
strates' Court,  under  the  signature  of  the 
Magistrate  and  dated  March  31st,  reads 
as  follows : 

"After  hearing  counsel  for  the  defend- 
ant and  observing  the  defendant  on  her 
appearance  before  me,  I  am  of  the  opinion 
she  should  be  examined  as  to  mental  con- 
dition. Accordingly,  she  is  committed  to 
Bellevue  Hospital  pursuant  to  Section  870 

3251  of  the  Code  of  Criminal  Procedure,"  and 
then  there's  the  signature  of  the  Magis- 
trate, which  I  cannot  decipher. 

The  Witness:  Judge,  may  I  add  this 
one  thing,  that  is,  of  my  recollection — 

Mr.  Dermody :  Your  Honor,  I  am  going 
to  object  to  any  volunteering  of  informa- 
tion.   I  will  ask  you  questions,  madam. 

Q.  Now,  Commissioner  Kross,  so  that  we  have 
it  from  the  official  Felony  Court  records  that  the 
defendant  was  on  March  31st  sent  to  Bellevue  for 
observation,  is  that  correct? 
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Mr.  Sweeny:  If  I  may  interject,  she 
was  arraigned  on  that  date. 

The  Court :  All  right,  she  was  arraigned 
on  that  day  and  ordered  sent  to  Bellevue 
for  examination  and  report.   Go  ahead. 

Q.  Now,  Madam  Commissioner,  do  your  De- 
partment of  Correction  records  indicate  when  the 
defendant  Theresa  Gresh  was  returned  from 
Bellevue  to  the  Women's  House  of  Detention? 
A.  Yes,  it  does  but  I  also  have  a  record  here — 
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Q.  Does  the  record  indicate  when  she  was  re- 
turned or  when  she  was  sent  to  the  Women's 
House  of  Detention?  A.  (Consulting  paper) 
December  15th,  1954. 

Q.  As  a  matter  of  fact,  Madam  Commissioner, 
wasn't  the  defendant  sent  to  the  Women's  House 
of  Detention  on  or  about  May  8th  of  1954?  A. 
The  record  that  I  have,  that  just  has  been  brought 
down  to  me  from  the  Women's  House  of  De- 
tention, would  indicate,  if  I  could  correctly  read 
what  is  on  it,  the  following — if  you  wish  me  to  3254 
read  it  or  if  you  would  like  to  look  at  it! 

By  the  Court : 

Q.  We  want  to  know  the  date.  On  what  date, 
after  she  left  Bellevue,  did  she  find  herself  in 
the  WTomen's  House  of  Detention?  A.  Sir,  I 
gave  you  the  date  as  I  can  only  tell  it  to  you  from 
the  card. 

Q.  Was  she  brought  back  in  May?  A.  Look- 
ing at  this  card,  I  wouldn't  say  she  was.  Here  it 
is  (indicating). 


Mr.  Dermody:    Let  me  see  if  I  can  re- 
fresh your  recollection  — 
The  Court :    Wait  a  minute. 

Q.  Look  through  your  records  and  see  whether 
or  not  the  defendant  Gresh  was  brought  to  the 
Women's  House  of  Detention  from  Bellevue  in 
the  month  of  May.  A.  There  is  one  I  notice  on 
one  of  the  records  before  me — "5/11/54" — that 
would  be  "May,  House  of  Detention"  and 
"5/11/54"  —  Bellevue  Prison  Ward  that  same 
day. 
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Mr.    Dermody:      So    that   your   records 
indicate — 

Q.  All  we  want  to  know,  Commissioner,  is  this : 
She  went  to  Bellevue  pursuant  to  an  order  of  the 
Magistrate  for  examination  on  March  31st,  is 
that  right?  A.  All  I  can  tell  you  is  what  is  on 
here.  I  wouldn't  know — 

Q.  I  say  that  is  the  record?    A.  Yes,  sir. 

Q.  Then  your  record  shows  that  she  was  re- 
turned from  Bellevue  on  May  11th  to  the  House 
of  Detention,  is  that  correct?  A.  Judge,  let  me 
tell  you  this:  These  records  are  as  unfamiliar 
to  me  as  they  are  to  you.  I  have  two  before  me. 
One  is  from  our  central  office  that  is  typewritten, 
from  which  I  have  just  read  a  notation  which  said 
"5/11/54—5/11,  Bellevue."  I  also  have  before 
me — 

Q.  Just  one  moment.  If  there  is  any  question 
as  to  the  records,  will  you  please  return  to  your 
office  and  have  somebody  brought  over  here  who 
will  be  able  to  tell  us  whether  on  May  11th,  1954, 
Theresa  Gresh  was  brought  to  the  Women's 
House  of  Detention?  A.  No  one  would  be  able 
to  tell  you  any  more  than  I  and  I  am  just  indi- 
cating to  you  that  there  are  two  sets  of  records 
that  you  can  look  at.  On  the  one  that  has  just 
come  from  the  House  of  Detention  I  see  again 
the  notation,  "5/11/54,  Women's  House  of  De- 
tention"— it's  on  the  original  card;  it's  right 
here. 

Q.  Does  that  mean  that  on  May  11th,  1954, 
Theresa  Gresh  was,  whether  it  was  for  an  hour 
or  a  day,  in  the  Women's  House  of  Detention? 
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Mr.  Sweeny :  Now,  if  your  Honor  pleases, 
I  am  going  to  object  to  that — 

A.  That's  correct. 

Mr.  Sweeny:    — because  the  witness  has 
stated  that  she  does  not  know  it. 
The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 


A.  (continued)  There  also  is  on  the  original  card 
of  the  House  of  Detention  the  further  notation, 
"5/11/54,  Bellevue  Hospital,  to  ward." 

Q.  What  I  want  to  know,  Commissioner,  is 
this,  whether  after  being  brought  to  the  Women's 
House  of  Detention  on  May  11th,  that  same  day 
was  she  then  again  transferred  to  Bellevue  Hos- 
pital?   A.  Yes,  sir. 

By  Mr.  Dermody: 

Q.  Now,  madam,  who  was  responsible  for  that 
re-transfer  to  Bellevue  Hospital?    A.  I  was. 

Q.  You  were  aware  of  the  fact,  were  you  not, 
that  at  the  time  that  the  defendant  was  sent  to 
the  Women's  House  of  Detention,  as  your  rec- 
ords indicate,  on  the  11th  of  May,  that  the  doctors 
had  completed  their  psychiatric  examination  of 
the  defendant  and  had  filed  their  report  with  the 
Court  of  General  Sessions,  were  you  not? 

Mr.  Sweeny :    I  object  to  that. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  I  was  not  aware  of  that  at  all. 

Q.  Were  you  aware  of  the  fact,  madam  Com- 
missioner, that  on  April  7th,  sometime  prior  to 
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her  return  to  the  Women's  House  of  Detention, 
that  this  defendant  had  been  indicted  and  charged 
with  the  crime  of  murder  in  its  first  degree?  A. 
I  couldn't  specify  as  to  whether  I  was  aware  at 
that  date.  I  read  something  in  the  newspaper 
about  it. 
Q.  Now — 

The  Court:     Just  a  minute. 
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By  the  Court, 


Q.  Commissioner,  after  Theresa  Gresh  was  re- 
turned from  Bellevue  to  the  Women's  House  of 
Detention  on  May  11th,  did  you  then  decide,  be- 
cause of  her  youth  and  the  over-crowded  condi- 
tion of  the  Women's  House  of  Detention,  that  in 
your  discretion  and  following  out  your  own  opin- 
ion, that  for  custodial  care  as  distinguished  from 
further  mental  examination  she  should  be  re- 
turned to  Bellevue  Hospital?    A.  Yes,  sir. 

Mr.  Sweeny :  Just  a  minute,  Judge,  until 
I  make  my  objection.  I  object,  if  your 
onnA  Honor  please,  to  the  form  of  that  question, 

as  calling  for  a  conclusion  and  all  of  the 
assumptions  that  are  made  within  that 
question. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Q.  What  is  your  answer?    A.  Yes,  sir. 

Q.  Will  you  in  your  own  way  tell  us  why,  with 
Theresa  Gresh  having  been  returned  from  Belle- 
vue to  the  Women's  House  of  Detention  on  May 
11th,  you  had  her  transferred  to  Bellevue? 
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Mr.  Sweeny:  I  object  again,  if  your 
Honor  please — first  of  all,  to  your  Honor 
taking  over  the  examination  and,  secondly, 
to  the  content  of  the  question. 

The  Court:    Objection  overruled. 

Mr.  Sweeny :    Exception. 

Q.  Go  ahead.  A.  On  the  30th  of  March  of 
1954,  pursuant  to  orders  to  the  Warden  of  the 
institution  under — the  institutions  in  the  Depart- 
ment of  Correction,  I  was  advised  that  a  girl  by 
the  name  of  Theresa  Gresh,  under  16,  was  to  be 
housed  in  the  House  of  Detention.  I  had  given 
orders  that  no  one  under  16  was  to  be  taken  into 
any  one  of  our  institutions.  When  I  was  advised 
of  it,  I  knew  about  the  case  merely  from  the 
newspapers. 

I  called  Youth  House  and  at  my  request  and, 
I  think,  if  my  recollection  serves  me  correctly, 
after  talking  to  someone  in  the  District  Attor- 
ney's office — I  wouldn't  remember  which  D.A.  it 
was — I  told  them  that  I  would  house  this  girl  at 
the  Youth  House  and  that  they  consented  to  take 
her.  They  did.  She  was  then  brought  to  court  the 
following  morning.  Youth  House  advised  me 
that  they  could  not  keep  her  after  that. 

The  next  I  heard  about  Theresa  Gresh  was 
when  she  was  returned  from  the  court.  I  did  not 
know  whether  there  was  an  indictment  or  what 
was  happening  in  the  court ;  that  according  to 
this  date — I  wouldn't  remember  the  date  except 
refreshing  my  recollection — that  on  5/11/54  the 
Warden  or  someone  in  charge  at  the  House  of 
Detention  called  me  and  said  that  Theresa — 
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Mr.  Sweeny:  If  your  Honor  please,  I 
move  to  strike  that  out.  I  object  to  any 
hearsay  being — 

The  Court:    Motion  denied. 

Mr.  Sweeny:    Exception. 

Q.  Go  ahead.  A.  — that  Theresa  Gresh  was 
again  brought  to  the  House  of  Detention.  I  then 
telephoned — I  was  advised  that  she  had  just  been 
returned  from  Bellevue  and  through  the  Court, 
sent  back.  I  called  Bellevue  and  said  I  was  re- 
turning her  to  Bellevue,  that  I  did  not  think  the 
Women's  House  of  Detention  was  fit  for  any  girl 
under  16. 

Q.  So  is  it  your  statement  that  when  you  or- 
dered her  returned  5/11/54  it  was  solely  because 
the  one  place,  the  Women's  House  of  Detention, 
in  your  opinion,  was  not  a  place  to  house  a  girl 
under  16?     A.  Definitely. 

Mr.  Sweeny :  Now,  if  your  Honor  please, 
may  I  object  to  your  Honor  again  taking 
over  the  examination? 
3270  The  Court:    Objection  overruled. 

Mr.  Sweeny:  And  also  that  the  ques- 
tion calls  for  a  conclusion. 

Q.  And  that  having  made  effort  to  have  the 
defendant  Theresa  Gresh  placed  in  the  Youth 
House,  you  found  that  Youth  House  would  not 
take  her?    A.  That's  right,  sir. 

Q.  And  so  instead  of  having  her  in  the  Wo- 
men's House  of  Detention,  which  you  thought 
was  an  improper  place  for  anybody  under  16,  and 
because  of  Youth  House  refusing  to  take  her, 
you  sent  her  back  to  Bellevue  Hospital?  A.  And 
I  so  advised — 
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Mr.  Sweeny:  If  your  Honor  please,  may 
I  have  an  objection  to  your  question? 
The  Court :    All  right. 

A.  (continued)  — and  I  so  advised  the  District 
Attorney. 

Q.  But  is  that  the  fact?    A.  Yes,  sir,  definitely. 

By  Mr.  Dermody: 

Q.  Madam  Commissioner,  did  you  say  that  you 
"so   advised  the   District   Attorney"?     A.  Yes,         3272 
sir. 

Q.  Will  you  tell  us  when  you  gave  us  that 
advice?  A.  That  same  day.  The  only  thing  that 
I  can  remember  as  to  dates  is  from  the  record. 

Q.  Do  you  have  a  notation  on  any  of  your 
records  of  any  advice  given  to  the  District  Attor- 
ney?   A.  No,  sir. 

Q.  Did  you  get  permission  from  a  judge  of  any 
court  of  record —    A.  No,  sir. 

Q.  — to  return  this  girl  to  Bellevue?  A.  No, 
sir. 

Q.  Now,  madam,  you  testified  that  because  of 
lack  of  proper  facilities  in  the  Women's  House 
of  Detention,  as  far  as  this  15-year-old  defendant 
was  concerned,  you  on  your  own  ordered  her 
transferred  back  to  Bellevue,  is  that  right?  A. 
Yes,  sir. 

Q.  You  were  aware  of  the  fact,  of  course,  that 
you  were  sending  her  back  to  a  psychiatric  ward, 
were  you  not?  A.  Certainly.  It  was  the  only 
place  I  could  send  her  back  to. 

Q.  Did  you  feel  that  she  would  be  better  off  in 
a  psychiatric  ward  than  she  would  have  been  in  a 
regular  prison?  A.  Yes,  sir — in  the  regular 
prison  that  we  call  the  House  of  Detention. 
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Q.  The  House  of  Detention.  You  must  have 
had  some  information,  Madam  Commissioner, 
that  this  defendant  at  the  time  that  she  was  re- 
turned from  Bellevue  to  the  Women's  House  of 
Detention  had  been  indicted  charged  with  the 
crime  of  murder  in  the  first  degree!  A.  I  couldn't 
tell  you  whether  at  that  time  I  knew  that  she  had 
already  been  indicted  or  whether  it  was  just  an- 
other adjournment. 

Q.  But  you  say  that  on  your  own  you  had  her 

3275  returned  to  the  Psychiatric  Division  of  Bellevue 
Hospital?  A.  Yes,  sir.  It's  the  only  place  I 
could  return  her  to. 

By  the  Court: 

Q.  And  you  say  you  had  her  returned  to  Belle- 
vue for  custodial  care  as  distinguished  from  fur- 
ther psychiatric  examination?     A.  Definitely. 

Mr.  Sweeny:     If  your  Honor  please,  I 
object  to  the  question. 

The  Court:    Objection  overruled. 
Mr.  Sweeny:    Exception. 

A.  (continued)  Definitely.  I  never  saw  the  girl; 
I  had  had  no  report  about  her.  I  knew  that  as 
Commissioner  of  Correction  I  was  to  house  her 
and  my  position  as  to  housing  a  boy  or  girl  under 
16  was  known  to  the  District  Attorney,  and  as  far 
as  this  girl  was  concerned  I  took  this  very  defi- 
nite position  with  their  knowledge. 

By  Mr.  Dermody : 

Q.  When  does  your  record  indicate,  Madam 
Commissioner,  that  she  was  finally  returned  to 
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the  Women's  House  of  Detention?  A.  (Consult- 
ing record)  12/15/54,  and  I  might  state  that  was 
done  on  my  direction  after  I  received  a  communi- 
cation from  her  counsel,  in  which  he  advised  me 
that  he  was  preparing  for  trial  and  he  felt  it  was 
best  for  her  interests  to  have  her  at  the  Women's 
House  of  Detention. 

The  Court :  And  have  you  the  letter  of 
her  counsel? 

The  Witness :  I  did  not  bring  it  down 
but  we  may  have  it  in  our  file.  3278 

Q.  Madam  Commissioner,  as  a  matter  of  fact 
in  that  letter  —  and  that  was  sent  to  you  by 
Mr.  Sweeny,  wasn't  it?  A.  I  assume  it  was  Mr. 
Sweeny.  I  couldn't  remember;  of  the  thousands 
of  letters  that  pass  my  desk  I  wouldn't  remember. 

Q.  Didn't  Mr.  Sweeny  in  that  letter  inform  you 
that  as  a  result  of  an  interview  he  had  had  with 
the  defendant  Theresa  Gresh  that  she  was  com- 
plaining about  the  length  of  her  stay  there  and 
was  asking  him  to  have  steps  taken  for  her  re- 
moval? A.  That  may  be  but  the  letter  would  3279 
speak  for  itself. 

Mr.  Sweeny:  I  object  to  that  unless  the 
letter  be  introduced  in  evidence. 

Q.  I  show  you,  Madam  Commissioner,  this  letter 
and  ask  you  if  that  refreshes  your  recollection 
(handing  witness)? 

Mr.  Dermody:     May  we  have  it  marked 
for  identification? 
The  Court:     Is  that  the  original? 
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Mr.  Dermody :  It  is  a  copy ;  to  the  best 
of  my  recollection,  this  is  a  copy. 

The  Court:  I  will  ask  Mr.  Sweeny  to 
please  look  at  it — the  letter  of  December 
11th  addressed  to  Mr.  Dermody  on  what 
purports  to  be  your  letterhead  and  which 
also  contains  a  copy. 

Mr.  Sweeny:  That  is  a  copy  of  my 
letter;  there  is  no  question  about  it. 

3281  The  Court:  Is  this  the  original  letter 
which  you  sent  to  Mr.  Dermody? 

Mr.  Sweeny :    It  is. 

The  Court:  And  also  a  copy  of  the 
letter  which  you  sent  to  Commissioner 
Kross? 

Mr.  Sweeny:    Yes. 

Mr.  Dermody:    I  offer  it  in  evidence. 

The  Court:    Mark  it. 

(The  letter  dated  December  11,  1954,  ad- 
dressed to  Vincent  J.  Dermody,  Assistant 
District   Attorney,   together   with  two   at- 

3282  tached  typewritten  pages  of  a  letter  dated 
December  11,  1954,  addressed  to  Commis- 
sioner Kross  by  defendant  Gresh's  attor- 
neys, received  in  evidence  and  marked 
People's  Exhibit  17.) 

Mr.  Dermody:  May  I  read  these  to  the 
jury,  your  Honor? 

The  Court:    Yes. 

Mr.  Dermody:  On  the  letterhead  of 
"John  P.  Sweeny,  Attorney  and  Counsellor 
at  Law,  Manufacturers  Trust  Company 
Building,  300  East  116th  Street,  New  York 
29,  N.  Y. 
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"Monument    3-5964.     Lehigh   4-4312." 

Under  date  of  "December  11,  1954." 

Addressed  to  "Vincent  Dermody,  Assis- 
tant District  Attorney,  New  York  County, 
155  Leonard  Street,  New  York  City.  Re : 
Theresa  Gresh. 

"Dear  Mr.  Dermody: 

"I  am  enclosing  a  copy  of  a  letter  which 
I  addressed  to  Commissioner  Kross,  today 
which   speaks   for  itself.  3284 

"I  think  you  will  agree  that  under  the 
circumstances  of  the  defendant's  request 
and  her  imminent  trial  that  now  is  the  time 
to  place  her  in  proper  custody  to  avoid  any 
controversy  or  criticism. 

"If,  in  fact,  the  Commissioner  is  with- 
out any  means  to  meet  the  situation,  there 
should  be  an  order  of  the  Supreme  Court 
upon  habeas  corpus  or  otherwise,  provid- 
ing for  the  custody  of  the  defendant  in  a 
manner  complying  with  law,  which  we  shall 
seek  without  delay. 

"Very  truly  yours,  John  P.  Sweeny. 

"Counsel  for  Theresa  Gresh:  John  P. 
Sweeny ' ' — at  the  bottom — '  'Theodore 
Wolkof,  20  Broad  Street,  New  York  City; 
Allan  Berlan,  19  West  44th  Street,  New 
York  City." 

This  is  the  enclosure  on  the  letterhead 
of  John  P.  Sweeny,  et  cetera,  et  cetera. 

"December  11,  1954. 

"Honorable    Anna    Kross, 

"Commissioner  of  Correction, 

"100  Centre  Street,  New  York  City. 
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"Re:  Theresa  Gresh,  indicted  by  the 
Grand  Jury  of  New  York  City,  charged 
with  murder  in  the  first  degree.  Com- 
mitted by  and  awaiting  trial  in  the  Court 
of  General  Sessions. 

"Dear  Judge  Kross: 

"Today  on  the  occasion  of  my  visit  with 
our  above-named  client  at  the  Female  Psy- 
chiatric Observation  Ward  of  Bellevue 
Hospital  Prison,  where  she  has  been  in- 
carcerated for  about  ten  months,  she  be- 
sought me  to  procure  her  immediate  trans- 
fer to  a  place  of  detention  prescribed  by 
law  for  a  child,  a  status  which  is  hers  until 
January  29th,  1955,  when  she  becomes 
sixteen. 

"She  stated  that  she  is  no  longer  able 
to  endure  the  confusion  and  tensions  aris- 
ing from  the  aberrations  of  the  inmates 
coming  and  going  in  this  clearing  house 
sifting  the  sane  from  the  insane  in  the 
numerous  groups  committed  by  the  courts 
3288  for  observation  and  classification. 

"She  has  been  exposed  so  long  to  the 
miseries  of  so  many  of  her  fellow-inmates, 
their  sordid  recitals  and  descriptions  of 
nameless  depravities,  their  tears  and  ec- 
centricities that  she  fears  a  nervous  break- 
down. 

"She  is  grateful  for  the  kindness  and 
solicitude  of  all  the  Department  personnel 
with  whom  she  has  come  in  contact  and 
your  own  interest  in  her  well-being,  but 
she  has  reached  a  point  where  she  must 
have  a  change. 
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"Now  that  her  trial  is  imminent  (trial 
date,  January  4th,  1955,  Part  IX,  General 
Sessions,  Goldstein,  J.),  it  is  our  duty  to 
see  that  she  is  provided  with  the  privileges 
and  safeguards  accorded  to  her  by  law 
with  respect  to  her  detention. 

"We  are  neither  unmindful  nor  critical 
of  how  difficult  it  is  for  you  to  comply  with 
the  requirements  of  the  situation  due  to 
the  limited  facilities  available  to  you.  As  3290 
long  as  the  defendant  did  not  complain  we 
remained  passive.  There  was  also  the 
thought  that  the  authorities  wore  hedging 
on  the  diagnosis  of  legal  sanity  of  the  de- 
fendant to  have  her  in  hospital  custody  to 
abide   any  contrary   symptoms. 

"Now,  however,  we  must  move  to  en- 
force her  rights  at  once.  Is  it  possible 
for  your  Department  to  take  steps  to  effect 
transfer  of  the  defendant  to  an  appropri- 
ate and  legal  place  of  detention  without  de- 
lay? Otherwise  it  will  become  necessary 
to  resort  to  habeas  corpus  to  obtain  an 
order  to  clarify  the  situation  for  all  of 
us. 

"A  copy  of  this  letter  is  being  forwarded 
to  Assistant  District  Attorney  Vincent 
Dermody  of  New  York  County. 

"Thanking  you  for  your  consideration 
of  this  problem, 

"Respectfully  yours, 

"Counsel  for  Theresa  Gresh:  John  P. 
Sweeny — above-named ;   Theodore  Wolkof , 
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20  Broad  Street,  New  York  City;  Allan 
Berlan,  19  West  44th  Street,  New  York 
City." 

The  Court :  Members  of  the  jury,  to  keep 
the  procedure  in  mind:  We  were  on  the 
defense  in  the  case.  Ordinarily,  Commis- 
sioner Kross  would  not  have  been  called 
until  the  defendants  had  rested,  when  the 
District  Attorney  would  have  called  her  in 

3293  rebuttal,  but  because  she  is  a  city  official 
and  if  we  followed  the  procedure  I  sug- 
gested, she  would  have  to  be  waiting 
around  in  her  office  instead  of  attending 
to  her  duties  in  connection  with  the  other 
institutions.  So  I  thought  it  best  under 
the  circumstances  to  call  her  out  of  order, 
but  you  will  regard  her  testimony  in  the 
light  of  rebuttal  rather  than  as  any  part 
of  the  defense.     Is  that  clear  to  you? 

By  Mr.  Dermody: 

0004  Q-  So  that,  Commissioner,  it  wasn't  until  after 

you  had  received  this  letter  from  Mr.  Sweeny  in 
connection  with  the  defendant  Theresa  Gresh 
that  you  then  had  her  removed  from  the  Psychi- 
atric Division  at  Bellevne  and  placed  in  the  Wo- 
men's House  of  Detention,  is  that  correct?  A. 
Yes,  sir,  that's  correct. 

Q.  So  that  it  was  as  a  result  of  your  order 
that  this  defendant  was  sent  back  to  Bellevue 
and  remained  there  until  some  time  in  the  middle 
of  December  of  this  year,  is  that  right?  A. 
That's  correct.  In  my  judgment,  that  was  the 
best  place  for  her. 
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Mr.  Dermody:    That  is  all. 
The  Court:    Any  questions  of  the  Com- 
missioner? 

Mr.  Sweeny:  Yes. 

Cross  examination  by  Mr.  Sweeny : 

Q.  Commissioner,  you  are  not  personally  fa- 
miliar with  this  particular  individual  ease,  are 
you?  A.  Not  at  all,  except  what  I  read  in  the 
paper  occasionally. 

Q.  You  are   not  familiar — 

By  the  Court : 

Q.  And  also  on  the  question  of  the  custodial 
care,  of  her  being'  sent  to  Bollevue,  you  know  that 
from  your  official  records?  A.  Not  only  that; 
that's  because  of  the  position  I  have  taken  in- 
volving' any  youth,  boy  or  girl,  under  15  being- 
lodged  in  any  one  of  the  facilities  that  are  now 
under  the  jurisdiction  of  the  Correction  Depart- 
ment. 

Mr.  Dermody:    You  mean  under   16? 
The   Witness:    Under   16;   the   15-to-16- 
year-old  group. 

By  Mr.   Sweeny. 

Q.  Commissioner,  you  are  not  aware  of  any 
examination  of  this  girl  in  your  Department  on 
May  11th,  when  she  returned  to  the  House  of 
Detention?  A.  I  am  not  aware — I  know  there 
wasn't  one  because  she  practically  wasn't  placed 
there;  she  came  and  went  right  to  Bellevue. 
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Q.  And,  Commissioner,  you  are  not  aware  of 
her  medical  care  and  treatment  in  Bellevue  from 
May  11th  down  to  December  15th,  are  you? 
A.  Not  personally  at  all. 

Q.  Well,  did  you  ever  investigate  on  this?  A. 
No,  sir. 

Q.  Did  you  know  that  she  received  medical 
care  and  treatment  continuously  from  May  11th 
until  December  12th?  A.  I  would  have  no  per- 
sonal knowledge  of  it.     The  medical  care   that 

3299  aily  °f  ^le  mma^es  receive  in  the  area  of  the 
hospital  that's  under  the  jurisdiction  of  the  De- 
partment of  Correction  is  a  hospital  matter  and 
not  a  matter  of  the  Correction  Department  or 
any  of  its  officials.  Our  officials  neither  know 
nor  are  permitted  to  know  what  the  doctors' 
reports   are. 

Q.  So  that  as  far  as  her  medical  care  and 
treatment  in  Bellevue  Hospital  from  May  11th 
to  December  15th,  that  was  not  even  in  the  care 
of  your  Department,  was  it?  A.  As  far  as  the 
medical  care,  it  never  is.  We  are  only  respon- 
sible  for   their   custody. 

Q.  And  with  respect  of  treatment  of  the  doc- 
tors as  to  any  mental  condition  between  May 
11th  and  December  15th,  that  would  not  be  in 
your  Department  whatever,  would  it?  A.  Defi- 
nitely not. 

Q.  So  that  all  that  you  know  about  it  is  that 
she  was  in  your  custody  as  a  prisoner?  A. 
That  is  correct,  and  that  I  had  received  no 
complaints   as   to   her   custody. 

The  Court :  You  mean  other  than  Mr. 
Sweeny's  letter? 

The  Witness :  A  letter — he  mentioned 
the  dates  from  Mav  to  December. 
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Q.  Commissioner,  this  girl  was  under  16  years 
of  age?     A.  So  I  was  advised. 

Q.  Now,  is  it  your  testimony  that  you  were 
sending  her  back  to  Bellevue  on  May  11th  just 
as  a  favor?  A.  I  wouldn't  say  "just  as  a  favor" 
— just  as  a  matter  of  policy  that  I  have  adopted, 
that  I  hope  may  bring  about  a  change  in  the  law 
that  15  to  16  year  olds  would  not  be  in  our  De- 
partment. 
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Mr.  Dermody:  Now,  your  Honor,  I  am 
going  to  object  to  the  volunteering  of  in- 
formation. 

The  Court :    All  right. 

The  Witness:  He  has  just  asked 
whether  it  was  a  favor. 

Q.  Now,  Commissioner,  are  you  yourself,  of 
your  own  knowledge,  familiar  with  this  psychia- 
tric ward  in  which  the  defendant  was  lodged? 
A.  Yes,  sir,  very  familiar. 

Q.  How  many  people  are  in  that  psychiatric 
ward?  A.  I  couldn't  tell  you.  They  vary  every 
day.  330 

Q.  Let  me  ask  you  this,  Commissioner:  It  is 
barred  the  same  as  a  prison,  isn't  it?  A.  Cer- 
tainly.   It's  a  prison  ward. 

Q.  Yes.  And  you  have  women  of  all  ages  being 
brought  in  there  every  day?  A.  Unfortunately, 
yes. 

Q.  And  some  of  them  are  women  charged  with 
all  types  of  offenses?  A.  Every  type  of  offense 
that  comes  into  our  Magistrates'  Court,  all  the 
way  through. 
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Q.  And  these  women  are  in  one  big  room,  the 
same  room  that  this  girl  was  in1?  A.  Yes,  sir. 
We  have  no  facility  for  segregation. 

Q.  And  the  girl  had  a  cot  in  this  ward  with 
perhaps,  would  you  say,  40  women? 

Mr.  Dermody :  Your  Honor,  I  am  going 
to  object  to  this  line  of  inquiry. 

The  Court:     Objection  sustained. 

Mr.    Dermody:      Unless    the    Commis- 
sioner— 
°305  ^[r.  Sweeny:  I  object  to  that  and  I  take 

an  exception. 

The  Court :  Please  proceed  with  the 
next  question.  The  only  purpose  for  which 
the  Commissioner  was  called  was  to  have 
an  explanation  on  the  record  as  to  why  the 
defendant  Gresh  was  in  Bellevue  Hospital 
instead  of  the  Women's  House  of  De- 
tention. 

Mr.  Sweeny:  Well,  I  take  an  exception, 
if  your  Honor  please. 

The  Court:     And  I  repeat,  so  that  the 
3306  jury  will  not  get  an  idea,  that  from  May 

11th  till  sometime  in  December,  when  she 
was  returned  to  the  Women's  House  of 
Detention,  that  she  was  over  in  Bellevue 
for  the  purpose  of  studying  her  mental 
condition  as  distinguished  from  being 
there  for  custodial  care  only. 

Mr.  Sweeny:  Now,  if  your  Honor 
please,  I  respectfully  take  an  exception  to 
your  Honor's  remarks. 

The  Court:     All  right. 

Mr.  Sweeny:  And  I  at  the  proper  time 
will  proffer  the  diagnosis  that  was  made 
as  late  as  December  15th. 
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Mr.  Dermody:  That  statement  is  ob- 
jected to. 

The  Court:  That  statement  is  stricken 
from  the  record  and  the  jury  instructed 
to  pay  no  attention  to  it. 

Mr.  Sweeny:  Then  may  I  move  to 
strike  out  your  Honor's  remarks? 

The  Court:    Motion  denied. 

Mr.  Sweeny:  Exception.  Now,  do  I 
understand  that  you  will  not  allow  me  fur- 
ther to  ask  the  Commissioner  concerning-  3308 
the  actual  conditions  under  which  this  de- 
fendant was  lodged  from  May  11th  until 
December  15th? 

The  Court :  I  will  not  permit  you ;  I 
rule  that  it  is  not  a  proper  question  to  ask 
to  find  out  whether  there  are  40  patients, 
whether  they  slept  on  cots  or  how  Bellevue 
Hospital  is  run,  because  that  is  not  the 
reason  for  this  witness  being  brought  here 
today. 

Mr.  Sweeny:  May  I  except,  your 
Honor. 


Q.  In  other  words,  Commissioner,  when  you 
directed  that  this  girl  be  sent  to  Bellevue,  you 
had  no  personal  knowledge  of  the  situation  what- 
ever?   A.  Of  what  situation? 

Q.  With  respect  to  her  mental  health,  with 
respect  to  her  physical  health  or  any  other  physi- 
cal or  mental  condition  affecting  her?  A.  That's 
absolutely  correct.  The  Department  of  Correc- 
tion's only  duty  is  to  provide  the  custodial  care 
for  the  prison  ward  in  Bellevue. 
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Q.  Well,  do  you,  Commissioner,  in  the  exercise 
of  your  official  discretion  deem  a  psychiatric  ward 
in  Bellevue,  a  prison  ward,  the  proper  place  for 
a  child  under  16  who  has  bad  conditions  of  health, 
physically  or  mentally?  A.  Better  than  the  Wo- 
men's House  of  Detention  any  day  in  the  week. 

Q.  And  that's  your  official  discretion  on  the 
matter?  A.  It's  my  official  judgment  backed  up 
by  the  facts  and  very  painstaking  investigation 
and  study. 

33H  Mr.  Sweeny:    All  right. 

The  Court :    That  is  all. 
Mr.  Dermody:    Just  one  question,  Com- 
missioner. 

Redirect  examination  by  Mr.  Dermody: 

Q.  Madam  Commissioner,  as  a  result  of  your 
years  of  experience  and  prior  to  your  becoming 
Commissioner  of  Correction  you  were  a  City 
Magistrate,  were  you  not?  A.  Yes,  sir,  for  20 
years. 
oq-i  o  Q-  Did  y°u  know  as  a  result  of  your  experience 

that  when  this  defendant  Theresa  Gresh  was  sent 
to  the  Women 's  House  of  Detention  on  May  11th 
— from  your  experience  over  the  years  were  you 
not  aware  of  the  fact  that  the  doctors  had  com- 
pleted their  psychiatric  examination  and  at  that 
time  she  was  no  longer  required  for  study  in  the 
Psychiatric  Division? 

Mr.  Sweeny:     I  object  to  that  question. 
The  Court :     Objection  overruled. 
Mr.  Sweeny:     Exception. 
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Q.  Didn't  you  know  that  from  your  experience? 
A.  From  my  experience  I  couldn't  form  that 
judgment  because  as  a  Magistrate  very  fre- 
quently— 

The  Court:  We  have  Dr.  Cassity  here 
from  Belle vue  Hospital  and  it  is  much 
more  sensible  to  get  that  testimony  from 
Dr.  Cassity. 

Mr.  Dermody:  I  have  no  further  ques- 
tions. 

Mr.     Sweeny:       Incidentally,     if     your         3314 
Honor  please,  on  that  question  of  whether 
the  Felony  Court  is  open,  do  you  want  me 
to  ask  this  witness  concerning  it? 

The  Court:  Yes,  you  may  ask  her  any- 
thing you  want. 

Recross  examination  by  Mr.  Sweeny: 

Q.  Judge  Kross,  from  your  knowledge  of  the 
Felony  Court,  isn't  the  Felony  Court  open  every 
day  in  the  year  for  arraignments?  A.  Yes,  it  is 
but  Saturdays  and  Sundays  it  is  usually  taken 
over  by  what  we  call  the  Week  End  Court;  one 
judge  usually  sits  in  the  three  courts. 

Q.  But  there  is  a  judge  who  sits  for  arraign- 
ments of  felonies  every  day?  A.  They  usually 
do  but  I  think  most  of  the  felony  cases  rarely 
come  in  in  the  Week  End  Court. 

By  the  Court: 

Q.  Felony  cases  are  held  oyer  until  the  follow- 
ing Monday?  A.  Usually,  because  of  the  police 
situation  with  the  line-up,  et  cetera,  et  cetera. 
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Mr.  Sweeny:  May  I  ask  your  Honor  to 
direct  the  Clerk  of  the  Felony  Court  to  be 
here? 

The  Court:  Bring  the  Clerk  of  the 
Felony  Court  up  here. 

The  Witness:  This  might  be  off  the 
record.   Will  I  leave  the  papers — 

(Discussion  off  record,  at  the  direction 
of  the  Court.) 

The   Court:      The    Commissioner    turns 

3317  over  the  record  of  the  Felony  Court,  which 
you  will  need  when  the  Clerk  of  the  Felony 
Court  appears,  and  I  am  giving  that 
record  to  our  Clerk. 

The  Clerk:  It  might  take  5  or  10  min- 
utes, Judge. 

The  Court:    Any  other  witness? 

Mr.  Sweeny:  If  your  Honor  please,  it 
will  be  necessary  for  me  to  spend  some 
more  time  with  the  hospital  record.  I 
would  suggest  that  that  be  held  over  until 
such  time — 
qo-jo  The  Court:    Haven't  you  and  your  asso- 

ciate attorneys  read  the  hospital  records? 

Mr.  Sweeny:  I  have  examined  portions, 
Judge.  I  have  to  go  into  it  more  thor- 
oughly. Otherwise,  with  the  exception  of 
the  testimony  from  the  Clerk  of  the  Felony 
Court  we  will  then  be  prepared — 

The  Court :  Will  you  then  proceed  to 
examine  further  the  hospital  records  as 
speedily  as  possible.  And,  members  of  the 
jury,  we  will  take  a  recess  while  that  is 
being  done. 
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You  are  admonished,  and  it  is  your 
duty,  not  to  converse  among  yourselves  on 
any  subject  connected  with  the  trial,  not 
to  permit  anyone  to  talk  to  you  about  the 
case,  not  to  remain  in  the  presence  of  any- 
one discussing  any  part  of  the  case.  You 
are  further  admonished  not  to  form  or 
express  any  opinion  as  to  the  guilt  or  inno- 
cence of  either  of  the  defendants  until  the 
case  is  submitted  to  you. 

(Short  recess  was  taken  at  this  point.)         3320 
(After  a  short  recess  the  trial  was  re- 
sumed.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please 
answer  as  their  names  are  called. 

(The  jurors  were  called  and  all  an- 
swered present.) 

The  Court :  Members  of  the  jury,  with 
the  consent  of  counsel  for  the  defendant 
Gresh  I  now  make  this  statement  to  you  : 
Commissioner  Kross,  after  leaving  the 
witness  stand  and  court  room,  sent  up  with  3321 
the  young  man  who  is  present  here,  and 
who  is  attached  to  her  Department,  a 
paper  which  is  a  commitment  from  this 
court  to  the  Department  of  Correction, 
which  I  will  now  read  into  the  record: 

"Court  of  General  Sessions  of  the 
County  of  New  York;  People  of  the  State 
of  New  York  vs.  Theresa  Gresh.  Indict- 
ment No.  1247-54,  on  indictment  for 
murder  first  degree. 

''Filed  4/7/54. 
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"The  defendant  having  been  indicted  as 
above,  on  motion  of  the  District  Attorney, 
ordered  by  the  Court  that  the  said  defend- 
ant stand  committed  to  the  custody  of  the 
Superintendent  of  the  House  of  Detention 
for  Women  of  the  City  of  New  York,  in 
the  Borough  of  Manhattan  of  said  city, 
until  thence  delivered  by  due  course  of  the 
law." 

Signed  by  F.  Howard  Barrett,  Clerk  of 
the  Court,  and  dated  April  8,  1954. 

In  other  words,  it  is  stipulated  that  this 
commitment  from  this  court  had  been  de- 
livered to  the  Department  of  Correction 
on  April  8,  1954. 

The  Clerk:     Along  with  the  defendant. 

The  Court:  Of  course,  the  commitment 
was  delivered  along  with  the  defendant.  I 
am  now  returning  the  paper  to  the  Depart- 
ment of  Correction  for  their  records. 

Proceed,  Mr.  Sweeny. 

Mr.  Sweeny:     The  Clerk  of  the  Felony 

3324  Court.    I  might  say,  Judge,  with  respect 

to  the  hospital  record  we  are  resting  on 

what    has    already    been    introduced    into 

evidence. 
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CHAELES  MEARA,  residing  at  2846  -  41st 
Street,  Astoria,  Long  Island,  New  York,  called  as 
a  witness  in  behalf  of  the  defendant  Theresa 
Gresh,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Sweeny : 

Q.  Mr.  Meara,  you  are  attached  to  the  staff  of 
the  Felony  Court  in  the  Borough  of  Manhattan? 
A.  Yes. 

Q.  And  you  are  familiar  with  the  sessions  of 
that  court!    A.  Yes,  sir. 

Q.  And  did  you  before  you  came  here  consult 
the  records  of  that  court  with  respect  to  March 
28th,  March  29th,  March  30th  and  March  31st  of 
1954?    A.  I  did. 

Q.  Was  the  Felony  Court  in  session  on  each  one 
of  these  days?    A.  It  was. 

Q.  On  each  one  of  these  days  were  felony  de- 
fendants arraigned  before  the  Court?  A.  They 
were. 

Q.  Did  that  apply  to  youth  defendants  as  well 
as  adult  defendants?    A.  Yes,  sir.  3327 

Mr.  Sweeny:     That  is  all. 

Cross  examination  by  Mr.  Dermody : 

Q.  Mr.  Meara,  you  know,  do  you  not,  that 
where  a  person  charged  with  a  crime  is  under  a 
certain  age,  instead  of  being  taken  to  the  Felony 
Court  they  are  arraigned  in  the  Youth  Term  of 
the  Felony  Court:  is  that  correct?    A.  Yes. 

Q.  What  is  the  age  limit  there?  A.  16  to  19 
years,  inclusive. 

Q.  And  suppose  in  the  case  of  a  homicide  ar- 
raignment the  prisoner  is  under  16,  between  15 
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and  16,  would  that  prisoner  be  arraigned  in  Youth 
Term,  Felony  Court?    A.  He  may  be. 
Q.  Or  she  may  be  ?    A.  Or  she  may  be. 

By  the  Court : 

Q.  There  is  a  Youth  Term  in  the  Magistrate's 
Court  for  youths  between  16  and  19.  As  a  general 
rule  under  16  they  go  to  the  Children's  Court; 
is  that  right?    A.  Yes,  sir. 

Q.  The  same  as  in  this  court  we  have  a  Youth 

3329  Term  for  the  handling  of  cases  of  defendants 
between  the  ages  of  16  and  19;  is  that  right?  A. 
Yes,  sir. 

Q.  That  is  Part  2  of  this  court.    A.  Yes. 

Q.  Special  Sessions  has  a  separate  youth  term 
also?    A.  Yes,  sir. 

Q.  Now,  Mr.  Meara,  I  direct  your  attention  to 
March  30th.  I  think  the  calendar  for  March,  1954, 
would  reflect  the  fact  that  March  30th  fell  on  a 
Tuesday.    A.  Yes,  sir. 

Q.  Can  you  tell  this  Court  and  jury  at  what 
time  the  Youth  Term,  Felony  Court,  adjourned 

3330  on  March  30,  1954?  A.  From  a  check  of  the 
records  of  the  court,  it  adjourned  on  that  day  at 
5 :15  P.M. 

Mr.  Dermody:    I  have  no  further  ques- 
tions. 

Redirect  examination  by  Mr.  Sweeny: 

Q.  Mr.  Meara,  might  I  ask  you  with  respect  to 
the  29th,  what  time  did  the  Youth  Term  adjourn? 
A.  I  didn't  check  the  time  on  that  date,  but 
generally  it  is  after  3 :00  P.M. 

Q.  Is  it  the  custom  and  practice  of  that  court, 
if  a  youth  is  brought  in  after  that,  the  other  term 


1111 

Charles  Meara,  for  Defendant  Gresh— Redirect,        3331 

of  the  court  continues  it  in  private  chambers  ?  A. 
If  the  Felony  Court  is  still  sitting  the  judge  of 
that  court  may  hear  the  youth  at  any  time  that 
the  judge  is  there. 

Q.  Now,  with  respect  to  the  29th,  that  was  what 
day  of  the  week,  do  you  recall?     A.  Monday. 

Q.  That  is  a  full  day's  session  for  the  court? 
A.  It  is  a  regular  day's  session,  a  week  day  ses- 
sion. 

Q.  The  28th,  that  was  on  Sunday,  wasn't  it? 
A.  That  is  correct.  3332 

Q.  What  time,  if  you  have  a  record  of  it,  did 
the  court  adjourn  that  day?  A.  I  don't  have  the 
record  available. 

Mr.  Dermody :  At  this  point  I  am  going 
to  object  to  it  as  being  completely  imma- 
terial to  the  issues  involved,  what  session 
the  court  day  on  the  28th  of  March  was. 

The  Court :    I  will  permit  the  question. 


Q.  And  youth  cases   are  handled   on   Sunday 
likewise?    A.  Yes. 

Mr.  Sweeny:     That  is  all. 

Mr.  Dermody:    That  is  all. 

Mr.  Sweeny :  At  this  time,  if  Your 
Honor  please,  the  defendant  Gresh  rests. 

The  Court:  Mr.  Solomon,  before  the 
District  Attorney  proceeds  in  rebuttal, 
does  the  defendant  Byers  rest  on  his 
direct? 

Mr.  Solomon:  Well,  as  I  stated  on  the 
record  earlier,  Judge,  I  have  certain  hos- 
pital records. 

The  Court:  Then  I  would  suggest  you 
put  them  in  at  this  time. 


3333 


1112 
3331  Case 

Mr.  Solomon:  May  I  say  this,  Judge: 
For  the  sake  of  brevity,  it  is  now  my  un- 
derstanding that  the  defense  of  defendant 
Byers,  disregarding  the  question  as  re- 
gards Gresh,  is  a  defense  of  insanity,  on 
which  affirmative  proof  has  been  offered 
as  part  of  his  case.  It  is  my  understand- 
ing that  the  District  Attorney,  Mr.  Der- 
mody,  has  stated  that  he  will  offer  re- 
buttal evidence.  I  say  that  I  would  prefer — 
3335  The  Court:    Mr.  Solomon,  I  recommend 

that  if  you  have  any  further  proof,  we 
deem  your  case  reopened  for  the  purpose 
of  submitting  any  further  evidence  that 
you  want  by  hospital  records  or  any  other 
evidence. 

Mr.  Solomon:  "Well,  I  will  say  this, 
Judge,  that  in  addition  thereto,  there  may 
be  de  novo  testimony  from  Dr.  Cassity, 
and  we  may  find  it  necessary  to  put  in 
evidence  in  relation  thereto. 

The  Court:  Let  us  please  dispose  of 
3335  the  hospital  records. 

Mr.  Solomon:  I  will  offer  them  right 
now.  I  will  offer  the  entire  hospital  record, 
not  piecemeal  or  anything  else,  into  evi- 
dence, because  I  am  definitely  going  to 
examine  Dr.  Cassity  on  them. 

Mr.  Dermody:  Your  Honor,  in  view  of 
the  decisions  of  the  Court  of  Appeals,  I 
think  there  are  some  portions  of  that  hos- 
pital record  which  would  be  inadmissible. 

Mr.  Solomon:  I  agree  with  that.  That 
is  why — 
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The  Court:  The  Court  of  Appeals  has 
ruled  that  what  is  known  as  the  history 
of  a  patient  cannot  be  part  of  a  record  in 
court.   They  have  ruled  that  it  is  hearsay. 

Mr.  Solomon:  Right.  That  is  why  I 
said — 

The  Court:  You  say  you  are  offering 
the  record.  The  very  first  page  on  the 
back  says,  "History  of  patient". 

Mr.  Solomon:    That  is  why  I  said  when 
Dr.  Cassity  gets  on  the  stand  and  I  ask         3338 
him  if  he  read  it,  it  will  be  admissible  in 
view  of  the   Court  of  Appeals   decisions. 
That  is  why  I  didn't  want  to  offer  it  now. 

The  Court:  Let  us  understand  each 
other.  Other  than  the  hospital  records 
there  is  no  additional  proof? 

Mr.  Solomon:  As  I  say,  after  Dr.  Cas- 
sity takes  the  stand  and  testifies,  things 
which  are  inadmissible  now  may  become 
admissible,  and  I  also  may  find  it  neces- 
sary to  put  Dr.  Brown  back.  Otherwise 
the  defendant  would  rest.  3339 

The  Court:     Proceed. 

Mr.  Dermody:  I  call  Dr.  Cassity  to  the 
stand  in  rebuttal. 

The  Court:    You  withdraw  your  offer? 

Mr.  Solomon:  With  that  understanding, 
yes,  Your  Honor. 

The  Court:  Now,  members  of  the  jury, 
you  heard  what  is  known  as  the  direct  case 
of  the  prosecution,  and  you  have  heard  the 
defense  of  both  defendants.  We  have  now 
reached  that  part  of  the  case  that  is  known 
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as  rebuttal,  that  is,  the  District  Attorney 
produces  witnesses  to  rebut  or  offset  mat- 
ters that  were  brought  up  during  the  de- 
fense, and  that  is  why  Dr.  Cassity  is  being 
called  at  this  time. 
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DR.  JOHN  H.  CASSITY,  residing,  at  132-57 

Sanford    Avenue,    Flushing,    L.    I.,    New    York, 

3341         called  as  a  witness  in  rebuttal  on  behalf  of  the 

People,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Dermody : 

Q.  Dr.  Cassity,  you,  of  course,  are  duly  licensed 
to  practice  medicine  in  the  State  of  New  York, 
are  you  not?    A.  I  am. 

Q.  And  how  long  have  you  been  so  licensed, 
Doctor?    A.  Since  1928. 

Q.  Now,  Doctor,  since  your  licensing  to  prac- 
tice as  a  medical  doctor  in  the  State  of  New  York, 
have  you  specialized  in  any  field  of  medicine? 
A.  Yes. 

Q.  What  is  that  specialty,  sir?    A.  Psychiatry. 

Q.  And  when  did  you  first  start  to  specialize  in 
the  study  of  psychiatry?  A.  About  1925,  in  St. 
Elizabeth's  Hospital  in  Washington,  D.  C.  I  re- 
ceived my  initial  training  there. 

Q.  And  what  other  training  and  study  did  you 
receive  after  that?  A.  Following  that  I  was 
awarded  a  fellowship  in  the  National  Committee 
for  Mental  Hygiene  here  in  New  York  by  the  In- 
stitute for  Child  Guidance.   Thereafter,  I  was  the 
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director  of  the  Mental  Hygiene  Clinics  of  North- 
ern New  Jersey;  and  subsequent  to  that  time  I 
have  been  continuously  employed  as  senior  psy- 
chiatrist in  the  Department  of  Hospitals,  New 
York  City,  and  for  the  past  eight  years  I  have 
been  in  charge  of  the  Criminal  Psychiatric  Divi- 
sion at  Bellevue  Hospital. 

Q.  And,  Doctor,  what  are  your  duties  as  Senior 
Psychiatrist  in  charge  of  the  Criminal  Psychi- 
atric Division  at  Bellevue  Hospital"?  A.  To  su-  3344 
pervise  the  examination  and  treatment  of  the  de- 
fendants referred  from  the  various  courts  of  the 
City  of  New  York,  with  the  possible  exception 
of  Kings. 

Q.  Kings  County?  A.  Yes.  They  have  their 
own  psychiatric  division. 

Q.  Now,  Doctor,  are  you  connected  in  any  way 
with  the  office  of  the  District  Attorney  of  this 
county?    A.  No. 

Q.  Are  you  in  any  manner,  shape  or  form  em- 
ployed by  the  District  Attorney  of  New  York 
County?    A.  No.  3345 

Q.  And  are  you  present  in  court,  sir,  as  the 
result  of  a  subpoena  served  upon  you  by  the  Dis- 
trict Attorney's  office?    A.  That's  right. 

Q.  Now,  Dr.  Cassity,  I  direct  your  attention 
for  the  moment  to  the  defendant  Theresa  Gresh. 
When  did  you  first  come  into  contact  with  the  de- 
fendant Theresa  Gresh?  A.  Would  you  mind 
handing  me  the  record,  Mr.  Dermody? 

Q.  This  might  be  a  little  easier  for  you,  Doctor 
(handing).    A.  In  the  first  days  of  March,  1954. 

Q.  Well,  Doctor,  do  your  records  reflect  the 
fact  that  the  defendant  Gresh  was  admitted  to 
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your  institution  at  Bellevue  Hospital  from  Felony 
Court  on  March  31,  19541    A.  Yes. 

Q.  So  that  is  the  first  time  you  had  contact 
with  her?     A.  Yes. 

Q.  On  March  31,  1954;  is  that  correct?  A.  I 
would  qualify  that  by  stating  that  I  don't  think 
that  I  examined  her  on  the  day  of  her  admission. 

The  Court:    When  was  she  admitted? 

The  Witness :    March  31,  1954. 
3347 

Q.  And  some  time — 

The  Court:  Just  a  moment.  Will  you 
please  read  the  record.  Did  the  witness  say 
the  early  part  of  March  in  an  answer? 

(The  record  was  repeated  as  follows: 
"In  the  first  days  of  March,  1954.") 

The  Witness:  May  I  correct  that,  Your 
Honor?  I  mean  the  early  days  of  April. 

Q.  So  that  you  first  came  into  physical  contact 
with  the  defendant  Gresh  in  the  early  part  of 
3348         April,  1954;  is  that  correct?    A.  Yes. 

Q.  And  did  you  have  occasion  at  that  time  and 
subsequent  thereto  to  examine,  question  and  study 
the  defendant  Theresa  Gresh?     A.  Yes. 

Q.  Psychiatrically?     A.  Yes. 

Q.  Now,  Doctor,  did  there  come  a  time  when 
you  had  completed  your  examination  and  filed  a 
report  with  the  Court  of  General  Sessions  in  re- 
lation to  the  mental  condition  of  the  defendant 
Theresa  Gresh?    A.  Yes,  sir. 

Q.  On  what  date  did  you  file  that  report?  A. 
May  7,  1954. 
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Q.  Following  your  filing  of  that  report  in  rela- 
tion to  the  mental  condition  of  the  defendant 
Theresa  Gresh,  was  she  sent  away  from  your  in- 
stitution? A.  Yes.  We  filed  the  report  with  the 
Court  and  she  was  returned  to  the  House  of 
Detention. 

The  Court:    On  what  date? 
The  Witness :    May  7,  1954. 

Q.  And  was  the  defendant  Theresa  Gresh  sent         3350 
back  to  your  institution?    A.  Yes. 

Q.  And  was  that  as  the  result  of  any  request 
on  your  part?    A.  No. 

Q.  Do  you  know  now  as  you  sit  there,  Doctor, 
who  was  responsible  for  sending  the  defendant 
Theresa  Gresh  back  to  your  institution?  A. 
Commissioner  Anna  Kross ;  Commissioner  of  Cor- 
rection, Anna  Kross. 

By  tine  Court : 

Q.  On  May  7th,  as  far  as  the  Psychiatric  Divi- 
sion  of   Bellevue   Hospital   was   concerned,   you         3351 
were  through  with  Theresa  Gresh?    A.  Yes. 

Q.  You  had  made  your  report  and  you  sent  her 
back  to  the  Women's  House  of  Detention?  A. 
Yes. 

Q.  And  then  you  say  on  May  11th  Commis- 
sioner Anna  Kross  sent  her  back  to  you?  A. 
That  is  right. 

Q.  Did  she  send  her  back  to  you  for  any  fur- 
ther examinations?  A.  No.  I  didn't  talk  to  the 
Commissioner  personally.  I  was  informed  by  the 
Warden  at  Bellevue  Hospital  that  Theresa  Gresh 
had  been  returned  to  Bellevue  Hospital  for  cus- 
todial care  because  she  was  a  minor. 
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Q.  But,  Doctor,  as  far  as  you  were  concerned, 
as  the  Senior  Psychiatrist  did  you  require  any 
further  study  of  the  defendant  Gresh  at  that 
time?    A.  Upon  her  return! 

Q.  Yes?    A.  No. 

Q.  Now,  Dr.  Cassity,  you  were  present  in  court, 
were  you  not,  when  a  hypothetical  question  was 
read  yesterday  to  Dr.  Cusack?    A.  Yes. 

Q.  By  Mr.  Sweeny?    A.  Yes. 

3353  Q-  And    did   you    listen    to    that    hypothetical 
question?    A.  I  did. 

Q.  And  did  you  hear  the  testimony  of  Dr. 
Cusack  in  answer  to  that  hypothetical  question? 
A.  Yes. 

Q.  Now,  Doctor,  referring  your  attention  now 
to  the  hypothetical  question  asked  of  Dr.  Cusack 
which  you  heard  read  to  him  in  court  yesterday, 
as  a  result  of  that  hypothetical  question  that  you 
heard  read  into  the  testimony,  and  as  the  result 
of  your  personal  contact  with  the  defendant 
Gresh  from  the  early  part  of  April  up  to  May  7th, 
3351  have  you  been  able  to  arrive  at  an  opinion  as  to 
her  mental  condition  on  March  4,  1954  and  the 
present  time?    Have  you,  Doctor?    A.  Yes. 

Q.  Now,  Doctor,  in  your  opinion,  as  the  result 
of  your  personal  observation  of  the  defendant 
Gresh  and  all  the  other  facts  and  circumstances 
surrounding  her,  would  you  say  that  on  March 
4,  1954  the  defendant  Theresa  Gresh  was  laboring 
under  such  a  defect  of  reason  as  not  to  know  the 
nature  and  quality  of  her  acts  or  to  know  that  the 
acts  were  wrong?    A.  No. 

Q.  In  other  words,  Doctor,  I  take  it  that  you 
agree  in  that  point  with  Dr.  Cusack;  is  that  right? 
A.  Yes. 
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Q.  Now,  you  heard  Dr.  Cusack  testify  that  in 
his  opinion  on  March  4th  the  defendant  Theresa 
Gresh  was  not  able  to  make  a  volitional  choice ; 
that  she  had  not  yet  grown  up  mentally ;  that  she 
was  not  a  free  agent ;  that  she  did  not  have  the 
power  of  choice,  and  that  she  did  not  have  the 
power  to  form  a  design  or  to  premeditate  or  de- 
liberate. You  heard  Dr.  Cusack  testify  to  that? 
A.  Yes. 

Q.  And  do  you  recall  the  reasons  that  he  gave? 
A.  Yes. 

Q.  Now,  Dr.  Cassity,  again  as  the  result  of 
your  personal  observation  of  the  defendant  and 
your  study  of  all  the  surrounding  facts  and  cir- 
cumstances, have  you  formed  an  opinion  as  to 
whether  on  March  4th  the  defendant  Theresa 
Gresh  was  not  a  free  agent,  that  she  did  not  have 
the  power  of  choice,  volitional  choice,  that  she 
did  not  have  the  power  to  premeditate  and  de- 
liberate or  form  a  design;  have  you  reached  a 
conclusion  in  reference  to  that?     A.  Yes. 

Q.  And  what  is  your  opinion  as  to  that,  Doc- 
tor? A.  Well,  I  feel  that  she  was  in  such  a  state 
of  mind  as  to  know  the  nature  and  quality  of  her 
acts ;  in  other  words,  what  she  was  doing,  and 
was  capable  of  making  decisions  about  her  ac- 
tions. 

Q.  Now,  Doctor,  in  that  connection  did  you 
read  the  statement  made  by  the  defendant  Gresh 
on  March  30th — and  I  am  referring  now  specifi- 
cally to  People's  Exhibit  13  in  evidence.  A.  Yes, 
I  did. 

Q.  And  did  you  take  that  into  consideration  in 
forming  your  opinion?    A.  I  did. 
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Q.  Now,  Doctor,  can  you  point  out  any  specific 
instance  that  you  considered  in  People's  Exhibit 
13  in  Evidence  in  arriving  at  your  opinion  that 
on  March  4th  she  was  a  free  agent  and  capable 
of  making  her  own  decisions?  A.  Are  you  re- 
ferring exclusively  to  Exhibit  13  or  am  I  to  take 
other  things  into  consideration? 

Q.  At  the  present  time,  for  the  moment,  Peo- 
ple's Exhibit  13. 

3359  The  Court:  The  District  Attorney  is 
asking  you  to  confine  yourself  to  the  ex- 
hibit which  was  read  into  evidence,  being 
the  questions  that  Mr.  Dermody  asked  the 
defendant  Gresh  and  the  answers  that  she 
made. 

Q.  I  will  withdraw  that  question  and  ask  you 
this  question:  Do  you  recall  reading  in  People's 
Exhibit  13  the  statement  by  the  defendant  Gresh 
that  at  one  point  in  the  apartment  the  defendant 
Byers  allegedly  asked  her  to  pick  up  a  hammer, 

3360  and  that  in  reply  to  that  request  she  told  him 
that  she  would  not  pick  the  hammer  up  because 
it  was  lying  in  blood,  and  did  not  pick  it  up.  Did 
you  take  that  into  consideration?    A.  Yes. 

Q.  In  forming  your  opinion  as  to  whether  on 
March  4th  she  was  a  free  agent?    A.  I  did. 

Q.  And  able  to  exercise  the  power  of  volitional 
choice?    A.  Yes,  I  did. 

Q.  And  did  you  also  take  into  consideration, 
Doctor,  the  testimony  that  at  the  time  she  was 
first  questioned  by  the  detectives  she  in  answer 
to  a  question  whether  she  would  be  willing  to 
help  them  and  whether  she  knew  anything  or  any- 
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body  that  possibly  might  have  wanted  to  harm 
her  mother,  that  she  volunteered  the  information 
that  her  mother  had  many  bed  companions  from 
time  to  time,  did  you  take  that  into  consideration 
in  deciding  whether  she  had  grown  up  mentally 
and  had  the  power  of  choice?  A.  Yes,  I  took  that 
into  consideration. 

Q.  And  what  else  did  you  take  into  considera- 
tion, Doctor?    A.  In  reference  to  what? 

Q.  In  reference  to  her  ability  or  lack  of  ability  3362 
to  form  an  intent  and  have  the  power  of  voli- 
tional choice?  A.  Well,  I  took  into  consideration 
my  rather  detailed  personal  examination  of  the 
defendant.  I  also  took  into  consideration  the  his- 
tory, if  I  may  allude  to  it  as  far  as  the  school 
record  is  concerned,  which  I  heard  read  here  by 
a  representative  from  the  Board  of  Education, 
and  I  also  observed  the  defendant  on  the  stand 
here  for  not  all  of  the  examination  but  a  good 
part  of  it. 

Q.  Now,  Doctor,  during  her  stay  at  Bellevue 
Hospital  from  the  early  part  of  April  to  May  7th,  3^6° 
did  you  perform  certain  tests  in  relation  to  the 
defendant  Gresh  besides  her  examination?  A. 
Yes.  I  didn't  personally,  but  they  were  done 
under  my  supervision. 

Q.  Under  your  supervision?    A.  Yes. 

Q.  And  did  you  also  confer  with  any  other 
psychiatrists  who  were  working  with  you  in  con- 
nection with  the  defendant  Theresa  Gresh?  A. 
Yes. 

Q.  Now,  Doctor,  at  any  time  while  the  defend- 
ant Theresa  Gresh  was  in  your  care  at  Bellevue 
Hospital  did  she  ever  tell  you  that  she  had  suf- 
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fered  at  any  time  from  epileptic  seizures?  A. 
No.  I  may  qualify  that  negative  response,  how- 
ever, by  stating  that  she  did  on  one  or  two  occa- 
sions, mention  to  me  that  she  was  subject  to 
severe  headaches  and  to  temporary  lapses  in 
memory. 

By  the  Court : 

Q.  You  know  the  difference  between  a  fit  and 

3365  a  lapse  of  memory?     A.  Yes. 

Q.  Did  she  ever  tell  you  that  she  had  an  epi- 
leptic fit?    A.  No,  sir. 

Q.  Do  your  records  in  Bellevue  show  that  on 
the  Sunday  that  she  was  in  Bellevue  she  had 
any  such  fit?    A.  No,  sir. 

Q.  If  she  did  have  an  epileptic  fit  would  a 
record  have  been  made  of  it?  A.  Unquestionably, 
in  the  nurse's  note,  and  also,  I  might  add,  that 
a   doctor  would  have  been   summoned. 

By  Mr.  Dermody: 

3366  Q.  Now,  Doctor,  can  you  give  the  Court  and 
jury  an  idea  how  many  times  you  had  seen  the 
defendant  Gresh  from  the  early  part  of  April 
up  to  and  including  May  7th,  approximately  if 
you  can  give  it  to  us.  A.  I  would  say  on  four 
or  five  occasions.  On  one  or  two  occasions  very 
lengthy  interviews.  I  don't  remember  exactly 
how  many  without  going  through  this  rather 
voluminous  record. 

Q.  Did  you  also  study  reports  submitted  to 
you  by  other  examining  physicians  in  connec- 
tion with  the  defendant  Theresa  Gresh?  A.  Yes, 
Dr.  Toolan  was  assigned  with  me  to  examine 
the  defendant  and  we  had  numerous  discussions 
about  our  respective  examinations. 
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The  Court:  We  will  stop  now.  It  is  one 
o'clock.  Members  of  the  jury,  you  are 
admonished  not  to  discuss  the  case  with 
each  other  or  permit  anyone  to  talk  to  you 
about  the  case,  and  not  to  remain  in  the 
presence  of  anyone  discussing  the  case. 

You  are  further  admonished  not  to  form 
or  express  any  opinion  as  to  the  guilt  or 
innocence  of  either  of  the  defendants  until 
the  case  is  submitted  to  you.  3368 

Return  here  at  2:15. 


Afternoon  Session     time  2.45  p.  m. 
Same  appearances. 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  Jurors  will  please  answer 
as  their  names  are  called.  (All  jurors 
answer   present.) 

The  Court :    Proceed. 

DR.  JOHN  H.  CASSITY,  continued  as  a  wit- 
ness. 

Direct   examination   by  Mr.   Dermody 
(continued) : 

Mr.  Dermody:  Mr.  Stenographer,  would 
you  be  good  enough  to  read  back  the  last 
question  and  answer  before  we  suspended 
for  lunch. 

(Stenographer  reads:  "Q.  Did  you  also 
study  reports  submitted  to  you  by  other 
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examining  physicians  in  connection  with 
the  defendant  Theresa  Gresh?  A.  Yes. 
Dr.  Toolan  was  assigned  with  me  to  ex- 
amine the  defendant  and  we  had  numer- 
ous discussions  about  our  respective  ex- 
aminations.") 

By  Mr.  Dermody: 

Q.  Now,  Doctor  Cassity,  where  is  Dr.  Toolan 

3371  at  the  present  time?  A.  He  is  on  vacation.  I 
understand  he  is  in  Europe, — I  am  not  quite  cer- 
tain. 

Mr.  Dermody:    I  see. 

Q.  Now,  Doctor  Cassity,  can  you  tell  us  on 
what  other  facts  and  circumstances  you  base  your 
opinion  as  to  the  ability  of  the  defendant  Gresh 
as  of  March  the  4th  1954  to  volitional  choice? 
A.  Well,  in  order  to  answer  that  I  will  have  to 
read  back  what  you  say  "others".  Now,  I  tes- 
tified to  one  or  two  this  morning,  but  I  can't  re- 

3372  call  exactly  what — 

The  Court :  You  told  us  about  the  ham- 
mer and  the  blood. 

The  Witness:   Yes. 

The  Court :  Tell  us  what  else  you  recall. 

The  Witness:  Well,  I  recall  the  testi- 
mony regarding  the  defendant  being  will- 
ing to  accompany  the  police  to  various 
places  that  the  deceased  was  supposed  to 
have  frequented. 

Q.  Now,  Doctor,  during  your  course  of  obser- 
vation  of   this    defendant   at   Bellevue    Hospital 
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in  the  early  part  of  April  up  to  and  including 
May  the  7th,  at  any  time  did  she  in  your  opinion 
appear  irrational?    A.  No. 

Q.  And,  Doctor,  as  the  result  of  your  contacts 
with  her  in  the  various  tests  that  were  performed 
and  your  general  observation  did  you  on  May 
the  7th  reach  a  conclusion  as  to  her  present  men- 
tal condition,  and  when  I  say  present  I  am  refer- 
ring to  May  the  7th  1954?  A.  Yes.  I  have  the 
report  in  my  hand  that  I  wrote.  3374 

Mr.  Sweeny:  Now,  if  your  Honor 
pleases,  I  object  to  any  reference  to  the 
report. 

The  Court:  Please,  did  you  come  to  a 
conclusion? 

The  Witness :    Yes. 

Q.  And,  what  was  that   conclusion? 

Mr.  Sweeny :  Now,  if  your  Honor  pleases, 
if  that  is  being  read  from  that  report,  I 
respectfully  object  to  it. 

The  Court:    Now,  just  a  moment,  Doc-        3375 
tor,  please.     We  are  practicing  law,  and 
not  medicine.     You  understand  that? 

The  Witness:    Yes,  sir. 

The  Court:  And,  under  the  rules  of  law 
you  have  a  right  to  refresh  your  recollec- 
tion from  any  memoranda,  but,  after  re- 
freshing your  recollection  you  must  testify 
from  memory,  after  refreshing  your  recol- 
lection? 

The  Witness:   Yes,  sir. 

The  Court:  You  can  only  read  verbatim 
from  things  or  papers  that  are  in  evidence. 
Is  that  clear  to  you? 
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The  Witness:    Yes,  sir. 

The  Court:  So,  refresh  your  recollec- 
tion to  your  heart's  content,  and  then  tes- 
tify. 

The  Witness:  Would  you  repeat  the 
question,  please? 

Q.  (Stenographer  reads  as  follows:  "And, 
Doctor,  as  the  result  of  your  contacts  with  her 
in  the  various  tests  that  were  performed  and 
your  general  observation,  did  you  on  May  the 
7th  reach  a  conclusion  as  to  her  present  mental 
condition  and  when  I  say  present  I  am  referring 
to  May  the  7th,  1954?  A.  Yes,  I  have  the  report 
in  my  hand  that  I  wrote.  The  Court:  Please, 
did  you  come  to  a  conclusion?  The  Witness: 
Yes.  Q.  And,  what  was  that  conclusion?").  A. 
The  conclusion  was  that  the  defendant  Theresa 
Gresh  was  not  in  such  a  state  of  insanity  or  im- 
becility or  idiocy  as  to  be  incapable  of  understand- 
ing the  nature  and  quality  of  her  acts  and  of  the 
Tightness  and  wrongness  of  it. 

Mr.  Sweeny :  Now,  if  your  Honor  pleases, 
I  move  to  strike  that  out  as  immaterial 
and  not  within  the  issues  raised  by  the 
question. 

The  Court:    Motion  denied. 

Mr.  Sweeny:    Exception. 

By  the  Court: 

Q.  Did  you  come  to  any  conclusion  as  to 
whether  or  not  she  had  a  mind  of  her  own  that 
could  not  be  overcome  by  influence  of  anyone 
else?    A.  Yes,  sir. 
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Q.  What  conclusion  did  you  come  to?  A.  My 
conclusion  was  that  she  did  have  a  mind  which 
was  capable  of  making  decisions  on  her  own  with- 
out undue  influence. 

Q.  It  has  been  testified  to,  Doctor,  and  I  think 
in  your  presence,  that  when  questions  are  asked 
of  the  defendant  Theresa  Gresh,  that  she  makes 
answers  to  those  questions  the  way  the  ques- 
tioner would  like  her  to  answer  instead  of  stating 
her  own  mind.  Now,  what  is  your  opinion  on  that  3380 
subject?    A.  My  opinion  is  that  that  is  not  true. 

By  Mr.  Dermody: 

Q.  On  what  do  you  base  that  opinion,  Doctor! 
A.  On,  first,  my  examinations  of  her  personally; 
secondly,  listening  to  her  testimony  on  the  stand. 

Q.  Now,   Doctor — 

By  the  Court: 

Q.  (interrupting)  :  Now,  for  example  you  say 
about  her  being  a  witness  on  the  stand.  You  heard 
her  on  a  number  of  occasions  say  "I  don't  re-         3381 
member"?     A.  Yes. 

Q.  (continued) :  In  answer  to  questions?  A. 
On  several,  yes. 

Q.  Now,  is  it  your  professional  opinion  that 
she  said  "I  don't  remember"  because  she  thought 
the  questioner  wanted  that  kind  of  an  answer? 
A.  I  am  unable  to  answer  that. 

By  Mr.  Dermody: 

Q.  Now,  Doctor  Cassity,  did  you  have  occasion 
to  examine  the  defendant  William  Byers  at  Belle- 
vue  Hospital?     A.  Yes. 
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Q.  And  is  it  your  recollection  that  the  defend- 
ant Byers  was  admitted  to  your  institution  under 
an  Order  of  this  Court  on  October  29th,  1954? 
A.  You  have  the  dates,  and  my  report,  there.  I 
haven't  them  at  hand. 

The  Court:  Now,  please  get  all  the 
memoranda  you  need. 

Q.  I  am  handing  you,  Doctor,  Defendant's  Ex- 

3383  hibit  A  in  evidence,  on  behalf  of  the  defendant 
Byers,  and  also — 

Mr.  Dermody:  Well,  may  we  have  this 
marked  for  identification? 

The  Court:  Yes,  mark  it  for  identifi- 
cation. 

Mr.  Dermody:  The  hospital  record  of 
the  defendant  Byers,  Bellevue  Psychiatric 
Division. 


3384 


(Hospital  record  of  Byers  marked  Peo. 
Exh.  18  for  Idf.) 

Q.  Now,  Doctor,  will  you  examine  Defendant's 
Exhibit  A  in  evidence,  and  I  ask  you  after  ex- 
amining that  exhibit  whether  you  can  tell  me  the 
date  on  which  the  defendant  Byers  was  sent  to 
your  institution?     A.  On  October  the  29th  1954. 

Q.  And,  Doctor,  subsequent  to  the  defendant's 
arrival  at  your  institution  did  you  have  occasion 
to  examine  him  psychiatrically?     A.  I  did. 

Q.  And,  over  what  period  of  time  did  you  ex- 
amine the  defendant  William  Byers?  A.  Well, 
as  I  recall,  I  conducted  several  examinations.  He 
was  at  Bellevue  Hospital  from  October  the  29th 
1954  to  December  the  15th  1954. 
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Q.  And,  Doctor,  you  say  that  during  the  de- 
fendant's Byers'  stay  at  Bellevue  Hospital  you 
had  occasion  to  examine  him  from  time  to  time, 
is  that  correct?    A.  Yes. 

Q.  Now,  Doctor,  were  you  present  in  court 
when  Dr.  Brown  was  called  and  testified  on  behalf 
of  the  defendant  Byers?     A.  I  was. 

Q.  And  did  you  hear  his  testimony?  A.  I 
did. 

Q.  Now,  Doctor,  did  you  also  have  occasion  to         3386 
examine  and  study  the  statement  of  the  defend- 
ant  Byers  Avhich  is  People's  Exhibit  14  in  evi- 
dence?   A.  I  did. 

Q.  Now,  Dr.  Cassity,  you  heard  Dr.  Brown 
testify  on  behalf  of  the  defendant  Byers,  is  that 
correct?     A.  Yes. 

Q.  And  did  you  hear  Dr.  Brown  testify  that  in 
his  opinion  as  a  result  of  the  studies  that  he 
made  in  connection  with  the  defendant  Byers  that 
on  March  the  4th  1954  the  defendant  Byers  was 
laboring-  under  such  a  defect  of  reason  as  not  to 
know  the  nature  and  quality  of  his  acts  and  that  QQQ7 
the  acts  were  wrong, — did  you  hear  Dr.  Brown 
testify?     A.  Yes. 

Q.  Do  you  agree  with  that? 

Mr.    Solomon :     T    object    to    this,    your 
Honor. 

The  Court:  Objection  overruled. 

Q.  Do  you  agree  with  that  opinion  of  Dr. 
Brown?    A.  No. 

Q.  In  your  opinion,  Dr.  Cassity,  based  on  your 
examination  of  the  defendant  Byers,  the  personal 
contact  with  him,  and  your  study  of  the  statement 
allegedly  given  by  him,  which  is  People's  Exhibit 
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14  in  evidence,  have  you  formed  an  opinion  as 
to  whether  on  March  the  4th  the  defendant  Byers 
was  laboring  under  such  a  defect  of  reason  as 
not  to  know  the  nature  and  quality  of  his  act 
or  that  the  acts  were  wrong, — have  you  reached 
an  opinion  on  that?    A.  Yes. 

Q.  Will  you  tell  us  what  your  opinion  is?  A. 
I  do  not  think  that  he  was  in  such  a  state  as  to 
be  incapable  of  realizing  the  nature  and  quality 

3389  °f  his  ac^s  an^  whether  they  were  right  or  wrong. 

Q.  Now,  Doctor,  did  you  further  hear  Dr. 
Brown  testify  that  in  his  opinion  that  the  de- 
fendant was  not  only  laboring  under  such  a  de- 
fect of  reason  on  March  the  4th  but  that  at  the 
present  time  as  he  sat  in  court  that  the  defend- 
ant was  still  laboring  under  such  a  defect  of 
reason  as  to  not  to  know  the  nature  and  quality 
of  his  act  or  that  the  act  was  wrong, — did  you 
hear  Dr.  Brown  testify  to  that?  A.  Yes,  I  heard 
that. 

Mr.  Solomon :   I  object  to  that. 

3390  The  Court:    Objection  overruled. 

Q.  Did  you  agree  with  his  conclusion?  A.  No, 
no ;  I  did  not  hear  defendant  Byers  on  the  stand. 

Mr.  Dermody:  No,  I  didn't  ask  you  that, 
Doctor. 

Q.  Did  you  hear  Dr.  Brown  testify  that  in  his 
opinion  at  the  present  time  the  defendant  was 
laboring  under  such  a  defect  of  reason  as  to 
not  to  know  the  nature  and  quality  of  his  act  or 
that  the  acts  were  wrong?  A.  Well,  I  haven't 
examined  the  defendant. 
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The  Court:  No.  You  were  asked  did 
you  hear  Dr.  Brown  testify? 

The  Witness:  Yes,  I  did.  Yes,  I  heard 
him. 

The  Court :    Please  repeat  the  question. 

Q.  (read  by  Stenographer:  "Q.  Did  you  hear 
Dr.  Brown  testify  that  in  his  opinion  at  the 
present  time  the  defendant  was  laboring  under 
such  a  defect  of  reason  as  to  not  to  know  the  na- 
ture and  quality  of  his  act  or  that  the  acts  were 
wrong?").    A.  I  heard  him. 

Q.  Do  you  agree  with  that  opinion  of  Dr. 
Brown?  A.  That  is  what  I  was  talking  to  you 
about  before,  because  I  have  not  examined  the 
defendant  since  he  was  at  Bellevue. 

The  Court :    Do  you  agree  with  him  ? 
The  Witness:    No,  I  don't. 

Q.  Now,  Doctor,  directing  your  attention  now 
to  vour  conclusion — 


By  the  Court: 

Q.  (interrupting)  :  Did  you  examine  William 
Byers  at  Bellevue?    A.  Yes. 

Q.  Did  you  hear  Dr.  Brown  testify  on  the 
witness-stand  that  if  William  Byers  had  a  ham- 
mer in  his  hand  he  didn't  know  he  was  holding 
a  hammer  ?    A.  Yes,  I  heard  that. 

Q.  Do  you  agree  with  that?    A.  No. 

Q.  Is  it  your  professional  opinion  that  if  Wil- 
liam Byers  had  a  hammer  in  his  hand  he  would 
know  he  was  having  a  hammer?     A.  Yes. 

Q.  Dr.  Brown  also  testified  that  in  his  opinion 
if  Byers  struck  a  human  being  with  that  hammer 
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he   wouldn't   know   whether   he   was    striking   a 
human  being  or  the  side  of  a  wall — 

Mr.  Solomon :    I  object  to  that  question, 
and  no  time  element  has  been  laid. 

Q.  (continued)  — or  a  piece  of  wood  and  that 
he  would  not  know  he  was  striking  a  human  being, 
— did  you  hear  him  testify  to  that?    A.  Yes. 

Q.  Now,  if  in  your  opinion,  if  Byers  with  a 

3395  hammer  in  his  hand  struck  a  human  being,  would 
he  know  that  he  was  striking  a  human  being?  A. 
Yes. 

Q.  And,  is  it  your  opinion  that  on  March  4th 
he  knew  he  had  a  hammer  and  that  he  was  using 
that  hammer  on  a  human  being?    A.  Yes. 

Mr.  Solomon :    May  I  have  an  objection 
to  that. 

The  Court:     Objection  overruled. 


3396 


By  Mr.  Dermody : 

Q.  And,  on  what  do  you  base  that  opinion, 
Doctor?  A.  On  the  basis  of  my  examination  and 
statements  made  to  me  by  him,  and  also  the  fact 
that  at  no  time  when  he  was  in  my  Department 
did  he  show  any  signs  of  not  knowing  what  he 
was  doing  or  to  be  incapable  of  recognizing  the 
general  things  that  he  contacted  in  the  routine 
procedures  of  the  hospital. 

Mr.  Dermody:    I  have  no  further  ques- 
tions. 
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By  the  Court : 

Q.  And  if  I  were  to  ask  you  a  similar  question 
that  I  asked  you  about  the  hammer,  if  I  substi- 
tuted the  word  "knife"  for  the  hammer — 

Mr.  Solomon:  I  object  to  that.  May  I 
point  out  to  your  Honor  that  there  is  no 
time  element  laid  in  these  questions  of  the 
Doctor,  and  that  the  Doctor  professes  a 
difference  of  opinion  as  to —  3398 

The  Court :  I  will  withdraw  the  ques- 
tion, and  ask  you  this  question : 

Q.  Did  you  hear  Dr.  Brown  testify!     A.  Yes. 

Q.  That  on  March  4th  if  the  defendant  Byers 
had  in  his  hand  a  knife,  he  didn't  know  he  was 
holding  a  knife!    A.  I  heard  him. 

Q.  Is  that  your  opinion?    A.  No. 

Q.  What  is  your  opinion!  A.  My  opinion  is 
that  if  he  had  the  knife  in  his  hand,  that  he  knew 
what  it  was. 

Q.  Did  you  hear  Dr.  Brown  testify  that  if 
Byers  picked  up  a  knife  in  this  courtroom  while 
he  was  on  the  stand  and  held  the  knife  that  was 
shown  to  him  by  the  District  Attorney,  that  he 
wouldn't  know  it  was  a  knife!    A.  I  heard  him. 

Q.  Do  you  agree  with  that!    A.  No. 

Q.  What  is  your  opinion  on  the  subject!  A. 
Well,  my  opinion  is  that  he  knew  that  both  of 
these  objects  were  what  they  were. 

The  Court :    You  may  examine. 
Mr.  Solomon:    Yes,  sir. 
Mr.  Sweeny:     May  I  examine  first? 
Mr.  Solomon:     Yes,  if  you  want  to  go 
first.   May  I  at  this  time  on  the  record  say 
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that  it  is  my  thought  and  I  would  like  to 
waive  my  right  to  examine  primarily,  be- 
cause I  do  believe  my  examination  inevit- 
ably will  touch  upon  the  defendant  Gresh 
too,  and  I  think  Mr.  Sweeny  should  there- 
fore have  the  right  primarily  if  he  intends 
to,  to  examine  this  Doctor.  So,  with  the 
consent  of  the  Court  I  will  waive  my  right 
and  let  Mr.  Sweeny  examine  primarily. 

3401  The  Court :  Do  you  mean  you  want  Mr. 
Sweeny  to  examine  the  Doctor  for  both  of 
you? 

Mr.  Solomon:     Oh  no. 

The  Court :  What  do  you  mean  by  ' '  pri- 
marily"? Do  you  want  him  to  cross-exam- 
ine him  first? 

Mr.  Solomon:  I  am  willing  to  examine 
secondarily,  and  let  Mr.  Sweeny  go  first. 

The  Court:    All  right. 

Cross  examination  on  behalf  of  defendant  Gresh, 
cmqo  by  Mr.  Sweeny: 

Q.  Doctor,  going  back  to  May  the  7th  I  think 
it  was  that  Mr.  Dermody  referred  to, — is  it  fair 
to  say  from  your  observation  of  this  girl  prior 
to  that  time  that  the  outstanding  feature  from  a 
psychiatric  point  of  view  is  that  she  displayed 
distinct  immaturity  in  her  actions,  that  it  was 
evident  that  she  was  suggestible  and  easily  in- 
fluenced by  stronger  and  more  aggressive  in- 
dividuals,— is  that  a  fair  statement  of  her  mental 
condition  at  that  time?  A.  Pardon  me,  just  a 
moment.  I  am  referring  to  my  report. 
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Q.  You  wish  to  refresh  your  recollection?  A. 
That's  right  (witness  examines  papers).  Yes,  I 
made  those  statements. 

Q.  And,  these  qualities  were  very  discernible, 
that  she  was  immature,  that  she  was  suggestible, 
that  she  was  easily  influenced  by  stronger  and 
more  aggressive  individuals — that  is  a  fair  state- 
ment of  her  mental  condition  at  that  time?  A. 
Yes;  I  said  that  that  was  my  impression. 

Mr.  Sweeny:    Yes. 


3404 


Q.  That  is  your  own  impression?     A.  Yes. 

Q.  And,  Doctor,  were  you  aware  or  are  you 
now  aware  of  the  elements  of  fear  that  were 
brought  to  bear  upon  this  defendant  both  before 
March  the  4th  and  after  March  the  4th? 

Mr.  Dermody :  Now,  your  Honor,  I  am 
objecting  to  the  form  of  that  question. 

The  Court:     Objection  sustained. 

Mr.  Dermody:    I  don't  recall  any  part — 

Mr.  Sweeny:  I  will  phrase  a  hypotheti- 
cal question.  o4UD 

Mr.  Dermody:  I  don't  recall  any  part 
of  the  testimony  where  there  was  any  evi- 
dence of  fear  on  behalf  of  this — 

Mr.  Sweeny:  I  will  withdraw  the  ques- 
tion, Mr.  Dermody. 

Q.  Doctor,  assuming  that  the  defendant  Ther- 
esa Gresh  was  15  years  of  age;  that  she  met  on 
February  the  18th  a  young  man  of  17  years  of 
age;  and  assuming  that  before  that  time  she  had 
been  described  in  the  Board  of  Education  records 
as   mild,   co-operative,   sociable;    and    assuming, 
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Doctor,  that  she  became  involved  in  intercourse 
with  this  individual  within  a  day  or  so  or  several 
days  after  that  meeting;  and  assuming,  Doctor, 
that  she  had  intercourse  with  him  in  her  home  and 
in  the  home  of  his  mother  for  a  period  of  say  a 
week;  and  assuming-,  Doctor,  that  she  had  had  on 
several  occasions  discussions  with  this  other  de- 
fendant whom  I  have  referred  to  as  an  individual, 
William  Byers ;  and  assuming  that  prior  to  March 

3407  the  4th  that  there  had  been  a  discussion  concern- 
ing doing  away  with  her  mother;  and  assuming 
that  before  March  the  4th  or  on  March  the  4th 
that  the  defendant  Theresa  Gresh  stated  that 
she  had  fear  because  the  way  he  looked  on  March 
the  4th  and  that  she  further  stated  he  looked 
strange,  "as  if  I  didn't  know  him  before",  and 
if  she  stated  that  at  the  time  on  March  the  4th 
prior  to  the  killing  that  she  had  stated  that  she 
was  scared;  and  assuming,  Doctor — 

Mr.  Dermody:  Your  Honor,  at  that 
point  I  am  going  to  object.    I  don't  recall 

3408  any  testimony  on  behalf  of  the  defendant 
G-resh  that  she  was  scared  prior  to  the 
killing  on  March  the  4th. 

Mr.  Sweeny:  "Well,  with  respect  to 
that, — have  we  got  page  943  and  945  here? 
May  I  have  the  record  (addressing  asso- 
ciate counsel)  ? 

On  page  943,  the  question  by  the  Court: 
"When  did  you  have  any  fear  on  the  sub- 
ject?    A.  On  March  the  4th. 

"Q.  But  you  say  that  you  did  have  some 
fear?     A.  Yes. 
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"Q.  What  was  the  reason  for  your  fear? 
A.  The  way  he  looked.". 

Now,  Mr.  Stenographer,  will  you  read 
back — 

Mr.  Dermody  (interrupting)  :  Your 
Honor,  I  am  objecting  to  that  part  of  the 
hypothetical  question,  because  it  is  not 
clear  whether  she  had  fear  before  or  after 
the  killing  of  her  mother. 

Mr.  Sweeny:     Now,  wait.    I  am  coming         3410 
to  the  "after"  in  a  minute,  Mr.  Dermody. 

Q.  (continued)  :  And  assuming,  Doctor,  that 
there  came  a  time  on  March  the  4th  that  she  knew 
her  mother  had  been  killed — 

Mr.  Sweeny:  (addressing  Mr.  Der- 
mody) :  If  you  wish  me  to  refer  to  the 
record,  at  each  instance  that  I  quote,  I 
will  do  so,  Mr.  Dermody. 

Mr.  Dermody:     No. 

Mr.  Sweeny:    Well,  on  page  953,  ques- 
tion "At  that  time  did  it  enter  into  your         3411 
mind  who  was  on  the  floor?    A.  I  thought 
it  was  my  mother. 

"Q.  What  did  you  do  after  that?  A.  I 
got  scared.". 

Mr.  Sweeny:  I  will  continue  the  ques- 
tion. 

Q.  (continued) :  And  assuming,  Doctor,  that 
after  that  there  was  further  conversation  between 
these  parties,  that  is  to  say,  between  the  defend- 
ant William  Byers  and  the  defendant  Theresa 
Gresh  in  which  these  words  were  spoken — 
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Mr.  Solomon:  I  ask  at  this  time  that 
there  be  a  ruling  on  the  prior  objection  by 
the  District  Attorney  that  there  has  been 
no  proof  adduced  by  any  of  the  readings  of 
Mr.  Sweeny  that  can  possibly  be  the  basis 
of  an  assumed  question  or  hypothetical 
question  that  there  was  fear  before  March 
the  4th — that  was  the  objection.  I  will 
press  it. 

3413  The  Court:  I  will  have  the  objection 
overruled,  and,  let  Mr.  Sweeny  continue 
with  his  question. 

Q.  (continued) :  And  assuming  after  that  that 
there  was  discussion  between  the  two  defendants 
here  in  words  or  substance  in  which  the  defend- 
ant Byers  said  that  if  she  said  anything  about 
the  mother,  the  same  thing  would  happen  to  her — 

Mr.  Sweeny  (continuing):  "Q.  Well, 
what  did  he  say — " 

The    Court:     You   don't  have   to   read 

3414  from  the  record. 

Mr.  Sweeny:  The  only  thing  is,  your 
Honor,  if  the  District  Attorney — 

The  Court :  The  District  Attorney  is 
not  questioning  that  that  is  in  the  testi- 
mony. 

Mr.  Sweeny:  I  may  be  a  little  wrong  in 
my  documenting  here,  your  Honor,  but  I 
don't  think  I  am  very  much  out  of  the  way. 

The  Court:    Proceed. 

Mr.  Sweeny :  If  at  any  point  the  District 
Attorney  wants  me  to  cite  it,  I  will  be 
happy  to  do  so. 

The  Court:     Proceed,  please. 
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Q.  (continuing) :     And  assuming,  Doctor,  that 
at  that  time  this  other  defendant  William  Byers 
said  to  Theresa  Gresh  when  she  said  "I  wanted 
to  say  something  but  I  couldn't,  and  he  said  that 
if  I  said  anything  the  same  thing  would  happen 
to  me";  and  assuming,  Doctor,  that  he  later  told 
her  that  the  whereabouts  of  the  body  was  not  any 
of   her    business;    and   assuming,    Doctor,    later 
within   a   period   of   several   days    that   he    said 
"Terry,  if  you  say  anything,  you  are  involved  in         3416 
this,  if  you  say  anything,  and  if  I  go  to  the  chair 
you  come  with  me";  and  assuming  within  a  week 
thereafter  he  had  an  argument  with  the  defend- 
ant Theresa  Gresh  and  as  the  result  of  that  argu- 
ment about  a  boy  named  Eichie  he  became  angry 
with  her;  and,  assuming  that  thereafter,  and  I 
believe  it  was  the  13th  of  March  or  thereabouts 
that  he  had  a  further  argument  with  the  defend- 
ant in  which  he  said  to  her  to  keep  away  from 
the  tub,  in  which  he  hollered  at  her  and  said  "say 
your  prayers"  and  indicated  to  her  that  he  would 
kill  her,  so  that  she  said  to  him  to  avert  that  "You         3417 
are   killing   not    one   but   two";    and    assuming, 
Doctor,  that  she  had  the  feeling  of  fear  thereafter 
with  respect  to  anything  that  she  would  say  or 
do  in  connection  with  this  matter;  and  assuming, 
Doctor,  that  she  was  taken  to  a  police  station  on 
March  the  27th  and  questioned  concerning  this 
matter;  and  assuming,  Doctor,  that  she  had  in 
her  mind  and  memory  the  matters  that  I  have 
just  embodied  in  my  hypothetical  question;  and 
assuming,  Doctor,  that  she  in  substance  and  effect 
misled  the  police  and  refused  to  do  anything  in 
connection    with    revealing    what    actually    hap- 
pened ;  and  assuming,  Doctor,  that  laboring  under 
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the  same  condition  of  fear,  that  she  continued 
during  that  day  to  fence  off  the  police  by  mis- 
statements; and  assuming,  Doctor,  that  at  night, 
at  about  nine  o'clock  at  night  the  People  ob- 
tained or  the  People  present  at  the  summing  up 
of  what  she  said  at  or  about  that  time  in  the 
People's  Exhibit  11  in  evidence;  and  assuming 
that  in  that  statement  she  said  nothing  about  a 
knife;  and  assuming  in  that  statement  that  she 

3419  said  nothing  that  involved  in  special  detail  the 
defendant  William  Byers;  and  assuming,  Doctor, 
that  still  continuing  under  the  same  influence  of 
these  same  statements  that  I  have  submitted  in 
my  hypothetical  question  that  on  the  30th  day 
of  March,  two  days  later,  that  she  was  brought 
before  a  police  detective  and  the  District  Attor- 
ney; and  assuming,  Doctor,  that  the  police  de- 
tective said  to  her  in  words  or  substance  "I  see 
your  friend  Billy.  He  sends  his  regards.  You 
didn't  tell  us  the  true  story.  Billy  told  us  that 
he  used  a  knife  and  that  you  gave  him  the  knife"; 

3420  anc^  assumm8>  Doctor,  that  with  respect  to  con- 
tinuing the  element  of  fear  in  her  mind  that 
the  statement  recited  to  her  by  the  police  officer 
offered  her  some  leeway  to  go  along  with  her 
boy  friend  to  state  the  same  thing  that  he  had 
stated;  and  assuming,  Doctor — 

Mr.  Solomon :  I  object  at  this  time,  your 
Honor,  to  that;  that  there  is  no  proof  of 
any  offer  of  leeway. 

The  Court :  Objection  overruled.  Please 
proceed  with  your  question,  Mr.  Sweeny. 

Q.   (continuing) :     And  assuming,  Doctor,  that 
on   that   afternoon   she   was   questioned   by   the 
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District  Attorney  before  a  stenographer;  and 
assuming,  Doctor,  that  in  the  examination  the 
statements  of  the  questions  to  her  by  the  District 
Attorney  were  of  leading  quality  and  that  most 
of  her  answers  were  confined  to  the  word  Yes  or 
very  little  by  way  of  other  comment ;  and  assum- 
ing that  thereafter  the  defendant  Byers  was 
brought  in  to  the  jurisdiction  of  this  Court, — Are 
you  able  in  your  opinion  with  reasonable  cer- 
tainty to  reach  an  opinion  of  the  influence  of  fear  3422 
in  that  pattern  of  conduct  upon  this  suggestible 
immature  personality? 

Mr.  Dermody:  Just  a  moment.  I  object 
to  the  form  of  the  hypothetical  question  as 
not  accurate  and  incorrectly  stating  the 
evidence  before  the  Court. 

The  Court :  I  will  overrule  the  objection. 
Doctor,  let  us  assume  that  the  facts  are 
as  stated.  Are  you  able  to  give  us  an  opin- 
ion on  it? 

The  Witness:  Will  you  repeat  the  last 
part  of  that  question.  3423 

(Stenographer  reads:  "Are  you  able  in 
your  opinion  with  reasonable  certainty  to 
reach  an  opinion  of  the  influence  of  fear 
in  that  pattern  of  conduct  upon  this  sug- 
gestible immature  personality?") 

A.  I  do  not  think  it  was  major. 

Mr.  Sweeny:    I  didn't  hear  you,  Doctor. 

The  Witness:  I  do  not  think  it  was  of 
major  consequence.  If  you  want  the 
reason,  I  will  give  it  to  you. 

The  Court :     Please  give  us  the  reason. 
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Mr.  Sweeny:  Doctor,  that  is  what  we 
are  asking. 

The  Witness:  In  the  first  place,  if  she 
was  so  afraid,  the  fact  remains  that  they 
still  continued  to  have  sex  relations,  num- 
ber one.  Number  two  is  that  when  she  was 
giving-  these  stories  about  the  deceased,  it 
was  also  for  her  own  protection.  That  is 
why  I  say  I  do  not  think  that  fear  is  the 

3425  dominant  element  here. 

Q.  Now,  Doctor,  with  respect  to  the  impulse 
of  sex,  that  is  one  of  the  strongest  impulses  that 
the  human  mind  and  the  human  personality  re- 
sponds to,  isn't  it?     A.  Yes. 

The  Court :  And  that  is  regardless  of 
age? 

The  Witness:    Yes,  sir. 

The  Court:  You  have  known  men  of  50 
to  lose  their  heads  about  sex? 

The  Witness:    Yes,  sir. 
Q4.26  ^ne    Court:    That  is  not  anything   pe- 

culiar to  a  15  year  old,  is  it? 

The  Witness:   No,  not  after  puberty. 

Q.  Doctor,  in  your  opinion  would  the  onset  of 
that  impulse  be  more  intense  and  less  inhibited 
in  the  case  of  the  young,  immature, .suggestible 
person?  A.  Now,  Mr.  Sweeny,  you  started  talk- 
ing about  fear. 

Q.  I  know  that.  We  got  off  the  track,  and  I 
want  to  keep  on  the  sex  impulse  question  that  was 
raised.  A.  If  you  are  trying  to  connect  the  sex 
impulse  with  fear,  all  right,  but  you  started  off 
with  the  assumption  about  fear. 
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The  Court:  He  stopped  about  fear.  He 
is  now  on  sex. 

Q.  Wait  a  minute,  Doctor.  You  are  the  party 
that  brought  the  ugly  word  sex  into  this. 

Mr.  Dermody:    I  object  to  this. 

The  Witness:  But  you  asked  me  my 
reason. 

The  Court:  Objection  sustained.  There 
is  nothing  ugly  about  it.  3428 

Mr.  Sweeny:  I  consent  that  "ugly"  be 
stricken  out. 

Q.  Doctor,  you  were  asked  to  give  us  your 
opinion  why  fear  was  not  operating  on  this  im- 
mature, suggestible,  disturbed  personality,  and 
you  stated,  Doctor,  that  one  of  your  reasons  for 
saying  that  fear  did  not  apply  was  because  she 
had  sex  relations  with  him  after?  A.  Yes,  that 
is  one  of  them. 

Q.  I  didn't  suggest  that  element,  did  I?  A. 
No,  sir.  3429 

Q.  You  did.    A.  But  you  asked  me  my  reasons. 

Q.  You  suggested  it,  didn't  you,  Doctor? 

The  Court:  Please  don't  argue  with  the 
witness. 

Q.  Now,  I  am  asking  you,  with  respect  to  sex 
relations  is  it  possible,  and  do  you  in  your  opin- 
ion take  into  consideration  that  even  the  sex 
relationship  that  would  be  entered  into  after 
the  conversations  and  the  threats  that  have  been 
brought  to  your  attention,  through  fear?  A.  No, 
I  don't  think  so. 
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Q.  In  other  words,  Doctor,  am  I  to  understand 
you  to  say  that  in  a  background  or  a  pattern  of 
suggestibility,  immature  personality,  that  sex  re- 
lations would  not  or  could  not  be  the  result  of 
fear?     A.  Fear  usually  suppresses  sex  desire. 

The    Court:     In   other   words,    there    is 

less   of   a   desire   for    sex   when   you    are 

a  Ira  id? 

The  Witness:  Yes,  sir. 
3431 

Q.  Now,  Doctor,  when  you  arrive  at  that  con- 
clusion, have  you  in  mind  a  situation  where  the 
parties  to  the  sex  relationship  would  be  on  a  par 
and  not  where  one  would  be  inferior  to  the  other? 

Mr.  Dermody:  I  object  to  the  form  of 
the  question,  Your  Honor. 

The  Court:    Objection  sustained. 
Mr.  Sweeny:    Exception. 

Q.  Doctor,  do  you  have  in  mind  in  talking  about 

these  sex  relations  that  the  defendant  Theresa 

3432         Gresh  was  just  a  month  beyond  being  15  years 

old?    A.  Would  you  repeat  that  question,  please? 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

The  Witness:  The  question  to  me  is 
ambiguous.  I  don't  know  how  to  answer 
it. 

The  Court:  Does  it  depend  upon  the 
development  of  the  individual? 

The  Witness:   In  a  female? 

The  Court:    In  a  female. 

The  Witness:  Any  individual,  in  any  in- 
dividual that  lias  started  to  have  her  men- 
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strual   period,   which   is    12    in   this    case, 
sexual  desire  is  normal. 

Q.  Doctor,  will  you  go  back  to  my  question, 
please,  which  is  ambiguous.  A.  I  don't  under- 
stand it. 

Q.  I  will  see  if  I  can  take  the  ambiguity  out 
of  it.    A.  I  would  appreciate  it. 

The  Court:  Start  over  again.  See  if 
you  can  avoid  putting  it  in.  3434 

Mr.  Sweeny:  I  want  to  see  what  the 
question  was.  All  right,  I  will  do  it  that 
way,  Your  Honor. 

Q.  Are  you  aware  that  this  girl  at  the  time 
that  these  happenings  were  taking  place,  includ- 
ing the  sex  relations  before  and  the  sex  relations 
after  the  killing  here,  that  she  was  just  a  month 
or  a  little  more  than  a  month  beyond  15  years 
of  age?    A.  I  know  her  age. 

Q.  There  is  nothing  ambiguous  about  that? 
A.  No.    I  say  I  know  that  she  was  15.  3435 

Q.  Now,  I  am  asking  you,  in  your  opinion,  the 
fact  one  person  in  this  sex  relationship  was  of 
that  age  and  that  the  other  party  to  the  sex  re- 
lationship, the  aggressive  individual,  was  two 
years  older,  might  that  not,  Doctor,  lead  to  the 
element  of  fear,  causing  the  younger  person  to 
have  sex  relations?     A.  I  don't  think  so. 

Q.  Well,  was  the  statement  in  your  diagnosis 
that  she  was  easily  influenced  by  stronger  and 
more  aggressive  individuals,  was  that  applied 
in  this  question  of  sex  relations?  A.  Well,  it  is 
quite  possible  that  the  co-defendant  Byers  nat- 
urally would  be  persuasive,  as  is  common  in  the 
male  to  be  persuasive  on  a  female. 
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The  Court:  That  is,  you  say  it  is  com- 
mon practice  for  the  male  to  do  the  ad- 
vancing? 

The  Witness:   Yes,  sir. 

Q.  And  in  connection  with  these  sex  relations, 
the  element  of  fear  would  have  influence  there 
too?    A.  No. 

Q.  You  rule  that  out?  A.  You  just  asked  me 
0407  my  opinion.  I  say  I  don't  think  so.  It  is  highly 
improbable. 

Q.  But  you  still  think  that  this  15  year  old  girl 
was  easily  to  be  influenced  by  a  stronger  and 
a  more  aggressive  individual;  isn't  that  so?  A. 
I  got  the  impression  that  the  co-defendant,  Byers, 
has  a  more  aggressive  type  of  personality  and 
character  than  the  defendant. 

Q.  And  that  the  influence,  consequently  would 
be  present?  A.  Well,  naturally,  in  every  sexual 
courtship  or  sexual  relation  which  takes  place, 
similar  things  happen. 

3433  Mr.   Solomon:    I  didn't  get  the  end  of 

it. 

The  Witness :  In  any  courtship  where 
sexual  relations  occur,  similar  things  hap- 
pen in  connection  with  what  Mr.  Sweeny 
is  referring  to. 

The  Court :  And  by  that  do  you  mean 
that  in  the  normal  sexual  relations  the 
male   does  the   advancing? 

The  Witness :  As  a  rule ;  yes,  sir. 

The  Court :  There  are  exceptions  to  all 
rules? 

The  Witness:   Yes,  of  course. 
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The  Court:  But  you  say  as  a  general 
rule  the  man  does  the  advancing? 

The  Witness:    Yes. 

Mr.  Sweeny :  May  I  be  permitted  to  have 
the  stenographer  read  back  that  last  ques- 
tion and  answer? 

The  Court:  Of  course.  The  Stenogra- 
pher will  read  it  back. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 3440 

Q.  Well,  now,  Doctor,  with  respect  to  the  ele- 
ment of  fear  in  connection  with  the  examination 
by  the  District  Attorney,  I  believe  you  picked 
that  out  as  one  point  upon  which  to  base  a  con- 
clusion, did  you?  A.  Would  you  read  that  again? 
That  is  not  clear  to  me. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

The  Witness:  I  don't  quite  understand 
what  you  mean  by  "picked  that  out". 

Q.  I  withdraw  that  question,  Doctor.  o441 

The  Court:  Was  the  examination  con- 
ducted by  Mr.  Dermody  of  the  defendant 
Gresh  one  of  the  things  that  you  included 
in  your  opinion? 

The  Witness:   Yes. 

Q.  And,  Doctor,  have  you  read  that  examina- 
tion?   A.  By  Mr.  Dermody? 

Q.  Yes.     A.  Yes. 

Q.  And  did  it  occur  to  you  from  reading  the 
questions  and  answers  that  the  questions  con- 
tained most  of  the  information? 
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Mr.  Dermody :  Your  Honor,  I  object,  and 
suggest  to  the  Court  that  the  statement 
speaks  for  itself,  and  it  is  in  evidence. 

The  Court:    Objection  sustained. 

Q.  Well,  did  it  occur  to  you,  Doctor,  from  look- 
ing at  that  report,  that  most  of  the  answers  of 
the  defendant  Gresh  were  confined  to  the  word 
"Yes"?    A.  No. 

3443  Mr.  Dermody:    Objection,  Your  Honor. 
The  Witness:    No,  that  is  not  my  recol- 
lection of  the  report  that  I  saw.     I  think 
it  was  Exhibit  13. 

Q.  Did  you  hear  that  report  when  it  was  read 
in  evidence? 

The  Court:  Let  me  have  the  report. 
Come  up,  Mr.  Sweeny. 

Mr.  Dermody:  Your  Honor,  I  suggest 
that  the  exhibit  speaks  for  itself. 

(Discussion  at  the  bench  between  the 
0444  Court  and  counsel  out  of  the  hearing  of  the 

jurors,  which  was  not  recorded.) 

The  Court:  I  suggested  to  counsel  that 
we  would  tabulate  the  number  of  "Yes's" 
as  compared  to  other  answers,  and  he  sug- 
gests that  we  should  not  do  that. 

Mr.  Sweeny:  As  Mr.  Dermody  says,  let 
the  record  speak  for  itself  without  us  go- 
ing through  any  arithmetic  on  it. 

Q.  Now,  Doctor,  do  you  think  that  when  this 
defendant  was  testifying  with  respect  to  the 
events  of  that  evening,  that  she  was  still  influ- 
enced by  fear  with  respect  to  her  testimony  being 
displeasing? 
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The  Court:  You  mean  testimony  in 
court? 

Mr.  Sweeny:   No,  no,  to  Mr.  Dermody. 

The  Court :  Then  I  suggest  you  ref rame 
the  question. 

Q.  When  Theresa  Gresh  was  before  an  As- 
sistant District  Attorney  in  connection  with  this 
exhibit,  I  believe  People's  Exhibit  13,  is  it  your 
opinion  that  the  element  of  fear  was  still  influ-  'XA.d.a 
encing  her  with  respect  to  a  desire  to  testify  or 
to  answer  in  such  a  fashion  as  to  please  the  co- 
defendant?  A.  I  didn't  get  that  impression  from 
reading  the  answers. 

Q.  Do  you  think  that  the  background  of  these 
questions  being  asked  under  the  circumstances 
under  which  they  were  asked  would  tend  to  per- 
mit free  action  on  the  part  of  the  defendant 
Theresa  Gresh?    A.  Read  the  question,  please. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

The  Witness:    The  answers  that  I  read        3447 
apparently  were  of  her  own  accord. 

Q.  Doctor,  was  this  girl  in  police  custody  at 
the  time?    A.  Yes,  I  think  so. 

Q.  Was  she  in  the  District  Attorney's  office? 
A.  I  am  not  certain  about  where  the  interview 
took  place. 

Mr.  Dermody:  I  am  sorry,  Doctor,  I 
cannot  hear  your  response. 

The  Court:  The  testimony  is,  Doctor, 
that  she  had  been  locked  up,  that  she  was 
in  police  custody,  and  that  she  was  brought 
to   the  District  Attorney's   office   and   the 
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District  Attorney  asked  her  questions  and 
she  made  answers. 

The  Witness :   That  was  my  impression. 

Q.  Well,  now,  Doctor,  is  it  your  opinion  that 
these  circumstances  tended  to  make  the  defend- 
ant free? 

Mr.  Dermody:    I  object  to  the  form  of 
the  question. 

3449  The  Court:    Objection  sustained. 

A.  What  do  you  mean,  free? 

Q.  Are  you  able,  Doctor,  with  reasonable  cer- 
tainty, in  your  opinion,  to  state  that  a  15  year 
old  girl  in  police  custody,  surrounded  by  repre- 
sentatives of  the  police,  subjected  to  an  examina- 
tion by  the  District  Attorney  in  the  presence  of 
a  stenographer,  would  be  able  to  think  freely 
without  being  affected  by  those  surrounding  cir- 
cumstances? A.  The  answers  that  I  read  im- 
pressed me  that  she  was  not  particularly  appre- 
hensive at  that  time. 

3450  Q.  Now,  Doctor,  I  am  not  asking  you  that.  I 
am  asking  you  with  respect  to  those  circum- 
stances, do  you  believe  with  that  background  in 
connection  with  this  15  year  old  girl,  would  al- 
low her  freely,  comfortably,  to  think  and  talk. 

Mr.  Dermody:    I  object  to  the  form  of 
that  question. 

The  Court:    Objection  sustained. 
Mr.  Sweeny:   Judge — 
The  Court:   Next  question. 

Q.  Assuming,  Doctor,  a  15  year  old  girl,  that 
she  had  been  in  police  custody  commencing  March 
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27th;  assuming  that  she  had  been  questioned  all 
day  on  March  27th;  assuming  that  on  that  day 
she  was  returned  to  the  House  of  the  Good  Shep- 
herd, where  she  was  lodged  until  11 :30  at  night : 
assuming  that  on  March  28th  and  March  29th 
she  was  not  brought  before  any  court;  assuming 
that  on  the  morning  of  March  30th  she  was  con- 
fronted by  a  detective  who  told  her  certain  things 
concerning  what  had  been  stated  by  the  defend- 
ant Byers  in  South  Carolina ;  and  assuming  that  3459 
on  that  morning  that  she  was  asked  questions 
without  a  stenographer  being  present,  by  the 
District  Attorney;  and  assuming  that  at  2:30 
in  the  afternoon  an  examination  was  commenced 
by  way  of  question  and  answer  by  the  District 
Attorney,  in  the  presence  of  two  police  officers, 
the  District  Attorney  and  the  stenographer,  are 
you  able,  Doctor,  to  state  with  reasonable  cer- 
tainty in  your  opinion  whether  those  conditions 
would  tend  to  prevent  the  defendant  Theresa 
Gresh  from  talking  freely,  comfortably,  without 
restraint? 


Mr.  Dermody:  I  object  to  the  form  of 
the  question. 

The  Court:  If  you  leave  out  "com- 
fortably". 

Q.  All  right,  I  leave  out  "comfortably".  I 
will  just  use  the  word  "freely".  A.  Well,  I 
will  use  practically  the  same  answer  as  to  the 
previous  question,  namely,  that  the  answers  that 
I  read  seemed  to  be  freely  stated  and  coherently 
stated. 

Q.  Now,  Doctor,  did  you  hear  what  I  asked 
there  1  Is  your  answer  Yes,  that  she  could  testify 
freely?    A.  Yes. 


3453 
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Q.  That  is  your  answer?    A.  Yes. 

Q.  Now,  going  back  over  the  other  conditions 
that  I  have  in  that  hypothetical  question,  would 
you  say  that  long  questioning  would  be  a  compe- 
tent and  inducing  product  of  fear? 

The  Court :  The  long  questioning  would 
be  a  product  of  fear? 

Mr.  Dermody:  I  object  to  the  form  of 
the  question. 

The  Court:    Objection  sustained. 

Mr.  Sweeny :    I  withdraw  that. 

Q.  Doctor,  would  you  say  that  the  questioning 
process  on  March  27th,  from  about  10:00  o'clock 
in  the  morning  until  1 :30  at  night,  with  nothing 
to  eat,  with  no  visits  to  toilet  facilities — 

Mr.  Dermody :  I  object,  Your  Honor,  to 
the  form  of  the  question  as  far  as  it  has 


3456 


The  Court:  Objection  sustained,  because 
the  witness  testified  that  she  never  asked 
for  food  and  that  she  never  asked  to  go  to 
the  toilet. 

Mr.  Sweeny:  If  Your  Honor  please, 
that  is  the  very  point  that  I  am  relying  on : 
normal  people  would  ask  for  food  if  they 
weren't  in  fear. 

The  Court :  The  question  infers  that  she 
couldn't  go  if  she  wanted  to.  Please  pro- 
ceed with  your  question. 

Q.  Would  you  say  that  such  a  method  of  deal- 
ing with  a  15  year  old  girl  would  be  a  competent 
and  inducing  cause  of  fear  in  a  15  year  old  girl? 
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A.  Well,  I  think  most  every  defendant  is  some- 
what apprehensive  and  fearful  as  to  the  conse- 
quences, naturally,  in  this  particular  case. 

Q.  "Well,  in  this  case,  in  the  questions  that  I 
gave  you —  A.  I  have  seen  no  evidence  of  it  that 
has  come  before  me  in  any  of  the  testimony  that 
I  have  seen  or  the  papers  that  I  have  read,  or  my 
own  examinations. 

Q.  With  respect  to  the  question  that  I  have 
just  asked  you,   Doctor,  would  this   process   of         3458 
questioning  be   a   competent  inducing   cause  of 
fear?  Is  your  answer  still  Yes?    A.  It  might,  yes. 

Q.  And  with  respect  to  the  questioning  in  the 
District  Attorney's  office,  would  your  answer  be 
Yes?    A.  My  answer  is  Yes. 

The  Court :  Doctor,  in  your  opinion  any 
person  charged  with  murder  in  the  first 
degree  is  fearful?  Whether  15  years  of 
age,  25  years  of  age  or  50  years  of  age, 
when  being  questioned  on  the  subject  in- 
volving murder,  would  they  be  in  a  state 
of  mind  of  fear?  3459 

A.  Yes,  in  my  opinion. 

Q.  Well,  Doctor,  in  your  opinion  would  the 
condition  of  fear  be  more  intense  in  the  case  of 
an  immature,  suggestible  person?  A.  Well,  you 
are  asking  me  to  answer  a  question  that  is  a  rela- 
tive matter,  and  it  is  different  in  each  individual, 
whether  they  are  15  or  55. 

The  Court:  Well,  in  the  case  of  this 
defendant  Gresh,  what  is  your  opinion? 

The  Witness:  My  opinion  is  that  she 
showed  no  acute  fear  reaction,  that  is,  that 
would  be  registered  in  her  answers  and  in 
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her  behavior  as  described  when  being  ex- 
amined by  the  District  Attorney. 

By  the  Court: 

Q.  Doctor,  are  you  telling  us  that  you  cannot 
generalize  about  people,  that  you  cannot  say  all 
those  15  are  in  one  class,  all  those  17  are  in  an- 
other class?    A.  Yes,  sir. 

Q.  You  have  to  take  the  individual?    A.  Yes. 

3461  Q.  And  you  say  as  you  examined  Theresa 
Gresh  and  as  you  read  the  answers  she  gave  to 
Mr.  Dermody,  she  was  not  unduly  fearful  at  that 
time? 

Mr.  Sweeny:     If  Your  Honor  please,  I 
object  to  Your  Honor's  question. 
The  Court:     Objection  overruled. 
Mr.  Sweeny:    Exception. 

Q.  What  is  your  answer?  A.  I  thought  I  had 
answered  it.  I  don't  think  she  was  unduly  fearful 
at  that  time. 


3462 


By  Mr.  Sweeny: 

Q.  Doctor,  are  you  basing  your  opinion  as  ex- 
pressed now  purely  on  the  words  and  the  ques- 
tions and  answers  in  that  examination?  A. 
That's  all  I  have  to  go  by  in  reference  to  that. 

Q.  You  don't  know  what  her  demeanor  was? 
A.  No,  sir. 

Q.  Now,  I  think,  doctor,  that  you  also  selected 
as  another  example  where  her  actions  would  be 
free  the  testimony  that  she  gave  in  the  police 
station? 
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The  Court:  There  you  talk  again  of 
"testimony."  I  assume,  Mr.  Sweeny,  you 
mean  the — 

Mr.  Sweeny:    Well,  the  statements. 

The  Court :  What  she  said  to  the  officers  ? 

Mr.  Sweeny:    Yes. 

The  Court:  And  what  the  officers  said 
to  her? 

Mr.  Sweeny:  Yes,  your  Honor,  that's 
just  exactly  what  I  mean.   Thank  you.  3464 

A.  The  question  again,  please? 

Q.  (The  pending  question,  as  amended,  was 
read  by  the  stenographer.)  A.  Well,  I  think  that 
they  were  also  given  directly  and  without  much 
resistance. 

Q.  Well,  are  you  basing  your  opinion,  again, 
doctor,  upon  the  written  word  of  the  record?  A. 
That's  all  I  have  to  go  by. 

Q.  Did  you  know  at  that  time  that  she  was 
crying?    A.  I  wouldn't  know. 

Q.  Well,  assuming,  doctor,  that  I  told  you  that 
the  evidence  is  that  she  was  crying,  that  she  was         o4o5 
disturbed  intermittently  during  that  time,  would 
that  change  your  answer?    A.  No. 

By  the  Court : 

Q.  Does  crying  affect  thinking?    A.  No. 

Q.  In  your  opinion,  would  the  crying  on  the 
part  of  the  defendant  directly  affect  her  ability 
to  think  and  answer  questions  intelligently?  A. 
I  didn't  understand  the  verb. 

The  Court:    Read  the  question  again. 

Q.  (Pending  question  read  by  the  stenog- 
rapher.)    A.  No. 
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Mr.  Sweeny:  May  I  have  an  objection, 
Judge,  to  the  question? 

The  Court:    Objection  overruled. 

By  Mr.  Sweeny: 

Q.  Now,  doctor,  is  crying  an  expression  of  emo- 
tional upset?    A.  Obviously. 

The  Court:  Is  there  a  difference  be- 
oAnn  tween  crying  and  hysteria? 

Mr.  Sweeny :  If  your  Honor  please,  may 
I  object  to  your  taking  over  the  examina- 
tion? 

The  Court:    All  right,  proceed. 

Mr.  Sweeny :  Will  the  stenographer  read 
my  last  question. 

(The  stenographer  read  the  record,  as 
indicated.) 

The  Witness:  The  answer  was  "obvi- 
ously. ' ' 

Q.  Yes.  And  are  the  emotional  expressions,  the 
3468  emotional  experiences  part  of  the  thinking  proc- 
ess?   A.  Not  necessarily. 

Q.  Well,  let  us  put  it  this  way,  doctor :  Do  you 
separate  emotions  from  the  thinking  process  ?  A. 
It's  very  difficult — I  mean,  as  a  matter  of  fact, 
all  thinking  processes  are  accompanied  by  certain 
emotions  within  the  normal  limits  of  people. 

Q.  Doctor,  the  emotions  are  integrated  with 
the  thinking  process?    A.  Yes. 

Q.  Now,  if  the  emotions  are  upset,  if  they  are 
violently  moved,  one  person  might  cry,  is  that 
right?    A.  That's  right. 
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Q.  And  the  crying  would  be  integrated  with 
the  thinking  process,  wouldn't  it?  A.  Yes,  de- 
pression and  anxiety. 

Q.  And  that  depression  and  that  anxiety  would 
have  an  effect  upon  the  thinking  process,  wouldn't 
it?  A.  Not  as  far  as  clarity  of  thought  is  con- 
cerned, not  causing  confusion  and  that  sort  of 
thing. 

Q.  Doctor,  are  you  telling  us  that  the  expres- 
sion of  strong  emotion,  exemplified  or  evinced  3170 
by  crying,  would  have  no  connection  with  the 
quality  of  the  thought  or  the  thinking  process 
that  was  then  going  on?  A.  It  might  have  mo- 
mentarily, such  as  people  crying  at  plays  and 
thing's  of  that  sort. 


LS' 


Mr.  Dermody:     Such  as  what? 
The  Witness :    Such  as  people  crying  at 
a  play  or  getting  excited  at  a  baseball  game. 

Q.  You  are  quite  aware,  doctor,  that  there  was 
no  play  here  and  no  baseball  game?  A.  No.  I 
am  just  using  an  analogy.  3171 

Q.  This  was  in  a  police  station?    A.  Yes. 

Q.  This  was  a  15-year-old  girl? 

Mr.  Dermody:  Now,  your  Honor,  I  ob- 
ject to  the  constant  repetition  concerning 
the  age  of  the  defendant. 

The  Court:  It  has  been  repeated  often. 
It  will  be  repeated  some  more.  The  fact  is 
that  she  was  just  a  little  over  15  years  of 
age  on  March  4,  1954. 

Mr.  Dermody:  Your  Honor,  I  submit 
we  are  all  very  much  aware  of  that.  There 
is  no  need  for  the  constant  repetition. 


1158 

3472  Dr.  John  H.  Cassity,  for  People — Rebuttal 

— Cross 

The  Court:  Repetition  can't  hurt.  Pro- 
ceed. 

Mr.  Sweeny :  If  your  Honor  please,  may 
I  have  that  question  again  read? 

(The  stenographer  read  the  record  as 
follows : ' '  Q.  This  was  a  15-year-old  girl "  ? ) 

(No  answer.) 

Q.  Now,  doctor,  in  arriving  at  a  conclusion  or 

3473  a^  y°ur  opinion  as  to  the  mental  status  of  any 
person  do  you  take  into  account  age?    A.  Yes. 

Q.  And  if  I  were  to  ask  you  a  question  without 
stating  the  age  of  the  subject,  the  person  that  I 
was  asking  the  question  about,  could  you  give  me 
an  answer?  A.  Yes,  I  could  under  certain  cir- 
cumstances. 

Q.  For  example,  would  your  answer  be  the 
same  with  respect  to  a  man  of  25  crying  in  the 
police  station? 

Mr.  Dermody:  Your  Honor,  I  object  to 
this  as  being  argumentative. 

3474  The  Court:    Objection  sustained. 
Mr.  Sweeny:    Exception. 

Q.  Now,  doctor,  from  your  diagnosis  here  or 
in  your  opinion  does  this  defendant  Theresa 
Gresh  show  a  personality  disturbance  of  the  im- 
mature and  schizoid  variety?  A.  In  my  opinion, 
yes. 

Q.  And  in  your  opinion  was  that  the  condition 
on  March  the  4th?    A.  Yes. 

Q.  And  immediately  before  March  4th?  A. 
Yes. 
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Q.  Incidentally,  doctor,  did  you  ever  observe 
with  your  own  eyes  and  examination  symptoms 
in  connection  with  Theresa  Gresh  that  suggested 
to  you  the  petit  mal?  A.  The  only  evidence  that 
I  have  in  that  regard  is  what  she  told  me  and 
what  she  told  one  of  the  neurological  examiners. 

Q.  Well,  did  you  yourself,  with  your  own  eyes, 
ever  see  any  movements  of  her  body,  of  her  head, 
of  her  eyes  that  suggested  to  you  the  existence 
of  petit  mal?    A.  No,  I  didn't.  3476 

Mr.  Dermody :  Your  Honor,  at  this 
point  I  would  respectfully  suggest  that  Mr. 
Sweeny  ask  the  doctor  what  is  meant  by 
"petit  mal",  so  that  the  jurors  will  know 
what  is  being  talked  about. 

Q.  What  is  "petit  mal",  doctor?  A.  There 
are  two  main  forms  of  epilepsy.  One  is  the 
"grand  mal",  in  which  they  have  definite  con- 
vulsions, falling  to  the  floor  and  losing  conscious- 
ness, biting  the  tongue,  losing  control  of  the  ordi- 
nary processes  and  so  forth.  Now,  the  petit  mal  3477 
is  a  condition  in  which  the  individual  has  mo- 
mentary lapses  of  memory;  they  are  usually 
fleeting  and  they  do  not  go  into  the  convulsive 
phase. 

The  Court:    They  don't  throw  any  fits? 
The  Witness:    Yes,  sir. 

Q.  Did  you  find,  doctor,  in  your  own  observa- 
tion of  this  defendant  Theresa  Gresh  the  physical 
manifestations  that  were  suggested  of  petit  mal? 
A.  No,  sir;  as  I  said  before,  the  only  evidence 
that  I  have  is  subjective  on  the  part  of  the  de- 
fendant. 

Q.  Nothing  objective?    A.  No,  sir. 
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By  the  Court: 

Q.  What  would  be  the  objective  symptoms  of 
that  ailment?  A.  Well,  just  what  Mr.  Sweeny  is 
saying.  For  example,  if  during  my  daily  rounds 
on  the  ward  she  had  appeared  in  a  dazed  sort  of 
a  state  and  not  recognize  anything  for  a  few 
moments,  I  would  strongly  suspect  petit  mal,  but 
to  give  the  defendant  the — 

Q.  But  you  never  saw  such  a  condition?  A. 
No,  sir.  But  to  give  her  the  benefit  of  the  doubt, 
when  she  gave  a  history  of  this  I  had  the  special 
test  done  with  an  electro-encephalograph,  a  spe- 
cial electrical  device  which  tests  the  rate  of  con- 
duction in  the  waves  between  the  different  parts 
of  the  brain  in  the  epilepsies,  and  if  she  had  the 
organic  brain  disease  it  would  show  a  rapidity 
and  an  irregularity  and  a  sluggishness  in  this 
defendant.   The  test  was  perfectly  negative. 

The  Court:    When  you  say  "negative", 
it  shows  that  she  didn't  have  that  ailment? 
The  Witness:    Yes,  sir. 

Q.  Doctor,  do  you  have  a  definite  recollection 
on  that  question  of  what  you  saw?  A.  Yes,  I 
have  for  this  reason,  that  if  I  had  seen  anything 
of  that  sort  I  would  have  made  a  notation  of  it 
and  also  would  have  called  it  to  the  nurse's  at- 
tention where  she  could  make  a  notation  of  it  in 
the  nursing  notes. 

Q.  Doctor,  could  I  refresh  your  recollection  on 
that  point?    A.  Yes. 
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Q.  Would  you  like  to  refresh  your  recollection 
on  it?    A.  Yes. 

Q.  Have  you  the  record  there  before  you?  A. 
(The  witness  consults  hospital  record.) 

Q.  I  direct  your  attention  to  that  page.  A. 
Yes,  I  have  seen  it. 

Q.  Does  that  refresh  your  recollection?  A. 
Yes,  it  does.   Do  you  want  me  to  read  it? 

Q.  No,  I  am  asking  you  does  that  refresh  your 
recollection?     A.  Yes,   it   does.    This    statement         3482 
was  given  to  the  neurological — 

Q.  Oh,  this  was  not  given  to  you?    A.  No. 

Q.  So  that  you  yourself  never  had  any  contact 
with  that?  A.  Well,  as  I  stated  before,  the  de- 
fendant, as  I  recall,  gave  some  history  of  having 
certain  symptoms — 

Q.  I  am  not  asking — 

Mr.  Dermody:    I  submit,  your  Honor, — 

The  Court:    Objection  overruled. 

Mr.  Dermody:  — that's  an  answer  to 
the  question. 

The  Court:     Proceed,  doctor.    You  say        3483 
the  defendant  gave  you  some  history? 

The  Witness:  Yes,  sir,  that  she  had 
occasional  lapses  of  memory,  that  she  did 
have  before  in  the  earlier  part  of  her  life, 
as  I  recall. 

By  the  Court: 

Q.  And  that's  why  you  had  these  tests  made? 
A.  Yes. 

Q.  After  making  the  tests  and  your  examina- 
tion, you  found  them  negative?    A.  Yes,  sir. 
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By  Mr.  Sweeny: 

Q.  Now,  doctor,  during  the  time  that  Theresa 
Gresh  was  in  the  hospital  there  she  was  given 
certain  medication1?    A.  Yes. 

Q.  And  among  those  medications  were  amytol 
and  nembutol?    A.  Yes,  sir. 

Q.  Are  those  sedatives  given  to  disturbed  per- 
sons? A.  Well,  they  are  given  to — now,  for 
example,  there  are  no  disturbed  patients  on  the 
ward  where  she  was;  I  mean  no  markedly  dis- 
turbed patients,  but  nearly  all  of  our  defendants 
are  restless  at  night  and  most  of  them  require 
mild  sedation.  The  doses  given — in  that  report 
there  the  doses  given  are  rather  small,  they  are 
light  doses. 
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By  the  Court : 

Q.  One-tenth  of  a  grain?    A.  Yes,  sir. 
Q.  Is  that  a  mild  dose?    A.  Yes,  sir. 
Q.  And  that's  given  to  induce  sleep?    A.  Yes, 
sir. 

By  Mr.  Sweeny: 

Q.  And,  doctor,  there  was  also  administered 
chloral  phosphate?  A.  Chloral  hydrate.  It  is  ac- 
cording to  what  doctor  is  prescribing  it,  what 
sedative  to  give. 

The  Court:  What  is  that  prescribing 
for? 

The  Witness :  That  is  also  for  restless- 
ness. 

Q.  Doctor,  were  those  sedatives  given  to  her 
at  the  beginning  of  her  stay  in  the  ward?   I  can 


3488 


1163 

Dr.  John  H.  Cassity,  for  People— Rebuttal  3487 

— Cross 

simplify  that.  Were  these  sedatives  given  to  her 
as  late  as  October  and  November  of  1954!  A. 
Yes,  sir. 

Q.  And  were  they  given  to  her  as  late  as 
December,  1954!  A.  Yes,  sir.  I  think  that  I 
heard  the  items  that  were  put  in  the  record  there 
by  your  associate  counsel. 

The  Court :  All  right,  Mr.  Solomon,  you 
may  examine. 

Mr.  Wolkof:  No,  we  are  not  through 
yet. 

Mr.  Sweeny:  May  I  display  the  hospital 
record  to  my  associate,  Judge! 

The  Court:    Yes. 

Mr.  Sweeny:  That's  all  for  the  time 
being,  Judge. 

The  Court :  While  Mr.  Solomon  is  cross- 
examining,  if  any  other  questions  occur  to 
you  that  you  want  to  ask  by  way  of  further 
cross-examination,  Mr.  Sweeny,  you  may 
do  so. 

Mr.  Sweeny:     Thank  you.  3489 

Mr.  Solomon:  May  I  have  the  medical 
report!     I  want  No.  18  for  Identification. 

(The  exhibit  is  handed  to  counsel.) 

Cross  examination  by  Mr.  Solomon : 

Q.  Dr.  Cassity,  you  said  a  little  while  ago,  in 
answer  I  believe  to  his  Honor's  questioning,  that 
crying  does  not  affect  thinking,  and  your  answer 
was  no,  it  doesn't!  A.  Crying  is  more  of  an 
emotional  reaction.   It  doesn't  cause  confusion. 

Q.  Do  you  understand  my  question!     A.  Yes. 
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Q.  I  didn't  ask  you  that,  did  I?    A.  It  doesn't 
affect  thinking,  no. 
Q.  I  ask  you  again — 

The  Court:  He  said  it  doesn't  affect 
thinking. 

Q.  I  will  ask  you  the  question  again — 

The  Court:    Proceed  with  the  question, 
q^qi  Mr.  Solomon:    Thank  you. 

Q.  Do  you  remember  saying  a  little  while  ago 
that  crying  does  not  affect  thinking,  is  that  right? 
A.  I  think  I  said  that. 

Q.  Yes,  you  remember  that.  You  also  remem- 
ber saying  that  this  defendant  William  Byers  was 
in  Bellevue  Hospital  from  October  29  until 
December  15,  1954?  A.  (The  witness  looks  at 
hospital  records.) 

Q.  I  am  asking  you  whether  you  remember? 

Mr.  Solomon:  I  ask  that  the  records  be 
taken  from  the  doctor  at  this  time. 

The  Court:  I  will  not  take  any  records 
from  the  doctor.  He  may  have  them  to  re- 
fresh his  recollection. 

Mr.  Solomon:  I  am  asking  whether  he 
remembers  saying  that. 

The  Court:  Objection  overruled.  The 
doctor  may  look  at  his  memorandum,  as  he 
did  when  he  first  answered  the  question. 

A.  (The  witness  refers  to  record).  He  was  ad- 
mitted October  the  29th  and  was  discharged  on 
December  15th. 
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By  the  Court : 

Q.  When  you  were  first  asked  that  question, 
did  you  look  at  that  memorandum  to  refresh  your 
recollection  as  to  dates  ?    A.  Yes. 

Q.  And  when  you  were  asked  the  question  this 
time,  you  looked  at  the  same  memorandum?  A. 
Yes,  sir. 


By  Mr.  Solomon: 

Q.  You  looked  at  the  memorandum  now  in 
order  to  refresh  your  recollection  again,  is  that 
what  you  did?    A.  Yes. 

Q.  And  you  didn't  remember  what  you  said 
before?  A.  Well,  I  remembered  the  approximate 
times.   I  didn't  remember  the  exact — 

Q.  I  will  ask  you  again,  do  you  have  any  inde- 
pendent recollection  of  how  long-  the  boy  was  in 
the  hospital  or  the  dates  he  was  there?  A.  As  I 
recall,  when  I  came  into  court  today  I  thought  it 
was  about  six  weeks  or  a  couple  of  months.  I 
couldn't  remember  exactly. 

Q.  If  I  tell  you  that  is  wrong  and  ask  you  to 
examine  this  report  and  ask  you  to  check  and  find 
out,  will  you  tell  me  what  dates  are  the  correct 
dates.  (People's  Exhibit  18  is  handed  to  the  wit- 
ness, who  refers  to  same.) 

The  Court :  Let  the  record  show  that 
counsel  has  handed  the  witness  People's 
Exhibit  18  for  Identification. 

Mr.  Solomon:    That  is  correct. 

A.  This  shows  that  he  was  admitted  on  the  29th 
of  October — this  record  shows  it — the  29th  of 
October  he  was  admitted.  This  record — this  chart 
shows  it  also. 


3494 


3495 


1166 

3496  Dr.  John  H.  Cassity,  for  People — Rebuttal 

— Cross 

Q.  Doctor,  did  you  understand  my  question! 
You  say  October  29th  to  December  15th?  A. 
That's  right. 

Q.  Are  those  two  parts  of  the  same  statement? 

Mr.  Dermody:  Your  Honor,  I  object  to 
this  line  of  inquiry  and  it  is  becoming  argu- 
mentative. 

The  Court:     Objection  overruled.    Will 
you  read  the  last  question. 
««"•  (The  stenographer  read  the  record.) 

The  Witness:  I  don't  know  what  infor- 
mation Mr.  Solomon  wants.  It  is  not  quite 
clear  to  me. 

Mr.  Solomon:  May  I  continue,  if  your 
Honor  please? 

Q.  Doctor,  your  first  examination  of  the  first 
page  of  that  record  shows  a  date  admitted  and 
a  date  discharged,  is  that  correct?    A.  Yes. 

Q.  And  where  it  says  "Date  admitted"  it  says 
"October  29,  1954",  is  that  correct?    A.  Yes. 
3498  Q*  And  where  it  says  "Date  discharged",  it 

says  "12/54",  is  that  correct?  A.  The  year  1954, 
and  the  doctor  that  timed  it  out  evidently  had 
not  been  informed  of  the  exact  time  that  he  would 
go. 

Mr.  Solomon:  I  ask  that  that  be 
stricken. 

By  the  Court: 

Q.  What  date  did  the  doctor  put  on  there?  A. 
He  didn't  put  any. 

Q.  He  didn't  put  any?    A.  Yes. 
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By  Mr.  Solomon: 

Q.  So  there  is  no  date  of  discharge  there?  A. 
That's  right. 

Q.  Will  you  look  through  the  records  and  get 
me  the  date  of  discharge.  A.  Well,  yes  (refer- 
ring to  Exhibit  18).  "12/11,  discharged  City 
Prison,  Manhattan."  Now,  where  I  misinformed 
you  was  that  the  letter  was  written  afterward. 

Mr.  Solomon :    I  ask  that  that  be  stricken         3500 
out  as  non-responsive. 

The  Court:     Strike  it  out. 

Mr.  Dermody:  Your  Honor,  in  the 
interest  of  saving  time  I  will  concede  that 
the  defendant  was  discharged  from  Belle- 
vue  Hospital  on  the  11th  of  December 
instead  of  the  15th  of  December. 

Mr.  Solomon:  I  object  to  that  and  I 
point  out  to  the  Court  that  this  is  cross- 
examination. 

The  Court:  You  don't  want  the  stipu- 
lation? 

Mr.  Solomon:     No. 

The  Court:  Dr.  Cassity,  you  say  that 
the  defendant  Byers  was  discharged  from 
Bellevue  Hospital  on  December  11,  1954? 

The  Witness:    Yes,  sir. 

Mr.  Solomon:  I  object  to  your  Honor's 
stating  on  the  record  or  making  a  restate- 
ment of  the  witness'  statement. 

The   Court:     Objection   overruled. 

Mr.  Solomon:  I  respectfully  except. 
This  man's  testimony  is  in  and  this  is 
cross-examination. 

The  Court:     Next  question. 

Mr.  Solomon :    Yes. 


3501 
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Q.  Did  you  then  say  that  your  recollection  was 
that  Byers  was  in  the  hospital  six  weeks?  A. 
Or  two  months.  You  see,  this  has  been  some  time 
ago  and  I  see  on  an  average  of  20  cases  a  day. 

Mr.     Solomon:      I    ask    that    that    be 
stricken  as  non-responsive. 
The  Court :  I  am  going  to  let  it  stand. 
Mr.  Solomon:    I  respectfully  except. 

3503  Q.  Did  you  say  a  minute  ago  that  your  recol- 
lection was  that  Byers  was  in  the  hospital  about 
six  weeks?  A.  Yes,  I  said  six  weeks  or  two 
months. 

Q.  Now  you  say  you  said  six  weeks  or  two 
months;  is  that  what  you  say  now?    A.  Yes. 

Q.  Can  you  examine  that  record  and  see 
whether  he  wasn't  there  for  four  weeks,  or  is 
there  nothing  there  to  show  his  date  of  discharge, 
12/15 —  A.  Well,  I  have  my  report  here;  the 
report  was  made  on  December  15.  Yes,  he  was 
there  about  six  weeks. 


3504 


By  the  Court: 

Q.  When  was  he  admitted?     A.  October  29th. 
Q,  And  when  was  he  discharged?     A.  Decem- 
ber 11th. 

The  Court :  Mr.  Solomon,  you  can  figure 
out  the  time  between  October  29th  and 
December  11th. 

Mr.  Solomon:  I  object  to  that  and  ask 
that  it  be  stricken  out.  With  all  due  respect 
to  your  Honor,  it  is  not  incumbent  upon  me 
to  figure  out  anything.  I  am  cross-examin- 
ing the  witness  and  I  shall  continue  to  do 
so. 
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The  Court:     Please  proceed. 
Mr.  Solomon :    Thank  you. 

By  Mr.  Solomon-. 

Q.  Is  it  possible  that  he  was  discharged  Decem- 
ber 1st  or  2nd?  A.  Well,  it  is  possible  but  there 
is  a  notation  there  that  the  discharge  note  is 
December  11th. 

Q.  And  you  have   another   discharge   date   as 
December  15th,  isn't  that  right?     A.  No,  I  am         3506 
sorry.   I  dictated  my  report  on  December  15th. 

Q.  You  then  read  us  a  date  when  you  gave  it 
as  a  discharge  date,  which  was  a  date  on  which 
you  dictated  a  report.  Is  that  what  you  are  tell- 
ing us  now?  A.  I  seem  to  have  given  that  im- 
pression but — 

Q.  Well,  is  there  any  other  impression — 

The   Court :     Just   a  moment.    Let   the 
witness  finish  his  answer. 

A.  (continued)    — but  I  find  after  looking  at  the 

closing  note —  '3^07 

Q.  Look  at  anything  you  want  but  just  tell  me. 
A.  I  know  now  that  the  report  that  I  submitted 
was  made  after  the  discharge  of  the  defendant 
back  to  the  City  Prison,  Manhattan. 

Q.  Did  you  understand  my  question?    A.  Yes. 

Q.  Did  I  have  anything  in  my  question  about 
when  you  made  a  report? 

Mr.  Dermody:    Your  Honor,  I  object  to 
this  line  of  questioning. 

The  Court:     Objection  sustained. 
Mr.  Solomon :     I  respectfully  except. 
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Q.  So  that  when  I  asked  you  for  the  discharge 
date  or  the  date  of  the  stay  of  this  man  Byers — 
this  boy  Byers  in  Bellevue,  you  thought  and  gave 
me  the  date  that  you  dictated  the  report  as  being 
the  date? 

Mr.  Dermody :    Objection. 

The  Court:     Objection  sustained. 

Mr.  Solomon:    I  respectfully  except. 

3509  Q.  Now,  am  I  to  understand  that  you  stated 
before  that  crying  might  affect  thinking?  A.  I'll 
say  this,  that  crying  does  not  affect  thinking  as 
far  as  the  thought  processes  are  concerned. 

Q.  Dr.  Cassity,  would  you  confine  yourself  to 
answering  my  questions? 

Mr.  Dermody:    I  object  to  the  observa- 
tion made  by  counsel. 
The  Court :    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  Dr.  Cassity,  did  you  say  before  that  crying 

3510  might  affect  thinking?  A.  I  said  that  it  might 
affect  thinking  momentarily.  That  is,  if  someone 
is  very  distraught,  say  for  example,  like  a  death 
in  the  family. 

Q.  Doctor,  do  you  understand  my  question? 
A.  Yes;  well,  I  qualified  it. 

Q.  You  now  qualify  your  statement  you  made 
before?    A.  Yes. 

Q.  So  I  was  right  in  asking  you  whether  you 
didn't  say  before  that  crying  might  affect  think- 
ing? 

Mr.  Dermody:    Your  Honor,  I  object  to 
that. 
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The  Court:     Objection  sustained. 
Mr.  Solomon:     I  respectfully  except. 

Q.  So  that  you  now  say  it  might  affect  think- 
ing but  you  qualified  it  first,  is  that  right?  A. 
Under  extreme  circumstances  it  might  affect  it 
momentarily. 

Q.  In  any  event  it  might,  so  that  your  cate- 
gorical answer  of  no,  crying  does  not  affect  think- 
ing is  not  correct,  is  that  right?  3512 

Mr.  Dermody:    Objection. 

The  Court:     Objection  sustained. 

Mr.  Solomon :  The  doctor  has  answered, 
I  think.   It  should  stand  on  the  record. 

The  Witness :  No,  I  started  to  answer,  I 
beg  your  pardon. 

Q.  You  submitted  a  report  to  the  Court  here 
in  reference  to  the  girl  Gresh,  did  you  not?  A. 
Yes. 

Q.  And  is  it  my  understanding  that  that   re- 
port contains  a  diagnosis  of  schizoid  or  a  refer-         3513 
ence  to  her  being  a  schizoid  type?    A.  Personality 
pattern  disturbance,  schizoid  type. 

Q.  You  heard  Dr.  Cusack  testify  here?  A.  Yes, 
I  did. 

Q.  He  testified  that  in  the  layman's  language 
a  schizoid  is  a  "split"  and  he  explained  to  his 
Honor  and  the  jury  what  schizoid  was,  as  far  as 
he  understood  it?    A.  I  heard  him. 

Q.  Do  you  differ  with  that  in  any  respect,  or 
would  you  like  to  amplify  it?  A.  I  would  like 
to  amplify  it. 

Q.  Let  us  hear  it.  A.  In  reference  to  this  par- 
ticular case? 

Q.  No,  I  am  not  asking  that — 


1172 

3514  Dr.  John  H.  Cassity,  for  People — Rebuttal 

— Cross 

The  Court:  You  mean  amplify  it  with 
reference  to  this  particular  case? 

The  Witness:   Yes,  sir. 

The  Court:    Proceed. 

Mr.  Solomon:  May  I  ask  that  that  be  a 
question  of  your  Honor's,  and  not  mine? 
I  would  like  my  question  answered. 

The  Court:   Please  proceed. 

A.  Well,  I  learned  that  she  had  very  few  friends 
oolD  either  amongst  males  or  females,  that  she  usually 
tended  to  be  alone  and,  in  other  words,  she  did 
not  seem  to  relate  clearly  to  reality  situations 
as  an  extroverted  person  would.  She  is  on  the 
introverted  side,  where  she  likes  to  stay  alone, 
whereas  the  extroverted  type  is  gay  and  happy 
and  makes  a  lot  of  friends,  hand-shaking  and  that 
sort  of  thing.  That  is  a  relative  distinction.  But 
this  schizoid  type  does  not  mean  that  there  is 
any  psychotic  manifestation. 

By  the  Court : 

3516  Q,  What  do  you  mean  by  that?     A.   I  mean 

that    schizophrenia   itself    is    where    the    person 
loses  the  mind   and   starts   to   imagine. 

Q.  But  does  a  schizoid  type  mean  that  she  has 
lost  her  mind  in  any  way?    A.  No,  sir. 

The  Court:    Proceed. 

The  Witness:  And  then  I  noticed  also 
from  the  school  record  that  although  her 
conduct  was  very  good  throughout  as  far 
as  I  heard  the  report,  at  the  same  time  I 
didn't  notice  her  engaging  in  any  of  these 
social  activities  in  her  school  years,  which 
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will  add  to  my  impression  that  she  is  a 
schizoid  type  of  personality. 

I  don't  know  exactly  what  Dr.  Cusack 
had  in  mind,  but  I  think  we  used  a  similar 
term,  that  is,  sort  of  a  splitting,  meaning 
that  the  individual  does  not  make  as  good 
emotional  contact  as  a  normal  individual 
with  her  associates  and  her  family  and  so 
forth. 

The  Court:    Next  question.  35] 8 

Mr.  Solomon:  Has  Your  Honor  any  fur- 
ther questions  at  this  time?  If  I  may  be 
allowed  to  proceed,  I  shall. 

Mr.  Dermody :  Your  Honor,  I  object  to 
these  comments  of  counsel. 

The  Court :  That  comment  will  be 
stricken  from  the  record.  There  was  no 
need  of  making  that  statement.  Proceed 
with  the  next  question. 

Mr.  Solomon:  I  have  asked  a  question 
and  I  would  like  it  answered. 

The  Witness:  I  have  answered  it.  You 
asked  me  if  I  differ  from  Dr.  Cusack  about 
the  term  schizoid  and  you  asked  me  to 
amplify  it,  and  I  did  it. 

Q.  I  ask  you  again,  will  you  tell  us  what  a 
schizoid  type  is.  I  didn't  ask  you  what  Theresa 
Gresh  was.  I  asked  you  will  you  tell  us  what  a 
schizoid  type  is?  I  want  your  clinical  definition. 
A.  A  schizoid  type  is  the  one  that  tends  to  remain 
to  themselves  and  not  to  take  as  much  interest  in 
life's  situations  as  the  normal  individual,  or  as 
the  other  type,  the  extrovert  type  that  is  overly 
active  and  overlv  sociable. 
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Q.  And  you  attribute  to  the  Gresli  girl  the  type 
of  schizoid  because  she  didn't  partake  in  activi- 
ties?   A.  Friendly. 

Q.  Did  you  inquire  whether  she  was  a  member 
of  the  chorus  of  her  school?     A.  No. 

Q.  Did  you  inquire  whether  she  was  a  hall 
monitor  in  the  school? 

Mr.  Sweeny :  If  Your  Honor  please,  may 
I  object  to  this  testimony  at  this  time? 

3521  The  Court:    Objection  sustained. 
Mr.  Solomon :    I  respectfully  except. 
Mr.  Sweeny :  I  would  like  to  try  my  case, 

and  Mr.  Solomon  should  try  his. 

The  Court :   Proceed. 

Mr.  Solomon :  I  want  to  make  a  state- 
ment on  the  record. 

The  Court :  Please  proceed.  You  will 
make  a  statement  not  in  the  hearing  of  the 
jury. 

Mr.  Solomon:  Would  you  come  up,  Mr. 
•Sweeny? 

3522  (The  following  discussion  took  place  at 
the  bench,  out  of  the  hearing  of  the  jurors:) 

Mr.  Solomon:  I  maintain  at  this  time, 
Judge,  that  this  statement  has  been  offered 
to  contradict  the  defense  of  insanity 
proffered  in  the  case  of  People  against 
Byers,  that  his  credibility  is  in  issue,  that 
anything  affecting  his  credibility  I  am  en- 
titled to  examine  on. 

The  Court :  I  am  not  limiting  your  cross 
examination  as  to  his  qualifications  or  his 
credibility. 

Mr.  Solomon :  Or  his  recollection,  or  any 
other  factor. 
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The  Court:  Please  proceed  with  your 
questions. 

(The  discussion  at  the  bench  was  com- 
pleted.) 

Q.  Now,  you  told  us  that  there  was  a  negative 
electroencephalogram  taken  or  shown  by  the  ex- 
amination of  the  Gresh  girl;  is  that  right?  A. 
Yes. 

Q.  Isn't  it  a  fact  that  you  may  have  a  nega-         3524 
five  electroencephalogram  even  in  the  case  where 
there  is  a  grand  mal?    Yes  or  No?    A.  Yes. 

Q.  So  there  certainly  is  a  possibility  of  a  nega- 
tive electroencephalogram  in  the  case  of  petit 
mal  or  epilepsy?  A.  It  is  not  conclusive.  It  is 
merely  an  adjunct. 

The  Court:  It  is  merely  one  of  the  tests? 

The  Witness :    Yes,  sir. 

The  Court:    It  is  not  the  only  test? 

The  Witness:    Yes,  sir. 

Mr.  Solomon :  May  I  have  the  last  ques- 
tion and  answer  re-read,  if  Your  Honor         3525 
please? 

The  Witness :   I  say  it  is  not  conclusive. 

Mr.  Solomon :  May  I  ask  Your  Honor  to 
instruct  the  witness  not  to  state  anything 
when  I  want  an  answer  re-read? 

The  Court:  The  Stenographer  will  read 
it. 

Mr.  Solomon :  I  ask  Your  Honor  to  in- 
struct the  Doctor  to  be  quiet  for  the  mo- 
ment so  that  the  Stenographer  can  read  it 
and  I  can  hear  it. 

The  Court:  The  Doctor  won't  disturb 
you. 
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Mr.  Solomon:  He  is  if  I  can't  bear  the 
question  and  the  answer. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

Q.  Now,  as  a  matter  of  fact,  Doctor,  aren't 
the  symptoms  headaches  and  lapse  of  memory 
almost  classic  symptoms  for  petit  mal?  A.  They 
are  frequently  present  in  petit  mal. 

Q.  And  where  you  have  those  symptoms  you 
frequently  have  this  disease  called  epilepsy  in 
the  vernacular;  is  that  correct?  A.  Yes,  it  is  a 
minor  form. 

Q.  A  minor  form  of  epilepsy?  Are  you  fa- 
miliar, Doctor,  with  Modern  Clinical  Psychiatry 
by  Noyes?  A.  I  know  Dr.  Noyes  very  well.  As 
a  matter  of  fact,  he  was  one  of  my  chiefs  when 
I  was  at  St.  Elizabeth's. 

Mr.  Solomon:  I  ask  that  the  answer  be 
stricken  as  not  responsive. 

The  Court:    Motion  denied. 

Mr.  Solomon:  I  respectfully  except.  I 
ask  that  the  question  be  re-asked  of  the 
witness. 

The  Court :  Please  proceed  with  the  next 
question. 

Mr.  Solomon:  May  I  have  the  question 
re-read? 

The  Court:  Read  the  question  and  an- 
swer. 

(The  record  was  repeated  as  follows: 
"Q.  A  minor  form  of  epilepsy?  Are  you 
familiar,  Doctor,  with  Modern  Clinical  Psy- 
chiatry by  Noyes?  A.  I  know  Dr.  Noyes 
very  well.     As  a  matter  of  fact,  he  was 
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one  of  my  chiefs  when  I  was  at  St.  Eliza- 
beth's.") 

Q.  And  are  you  familiar  with  the  book  he 
wrote?    A.  Yes,  I  have  read  it  some  time  ago. 

Q.  Do  you  know  what  he  says  about  epileptic 
furor? 


Mr.  Dermody:    Objection,  Your  Honor. 
The  Court :    Objection  overruled. 
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A.  I  don't  remember  exactly  what  he  said,  but 
an  epileptic  furor  is  going-  into  an  excited,  con- 
fused state,  cloudy  state. 

Q.  Your  definition  of  an  epileptic  furor  is  when 
one  goes  into  a  cloudy,  confused  state?  A. 
Usually  preceding — either  preceding  or  just  fol- 
lowing an  attack. 

Q.  And  that  is  your  recollection  from  having 
read  or  being  familiar  with  Modern  Clinical  Psy- 
chiatry by  Dr.  Noyes?  A.  I  don't  remember 
what  Dr.  Noyes  said  about  it.  I  mean,  that  is 
my  opinion. 

Q.  I  see.  Are  you  familiar  with  any  other  3531 
work  in  which  your  definition  exists  of  an  epi- 
leptic furor?  Yes  or  No?  A.  There  have  been 
hundreds  of  articles  written  on  epilepsy.  Off- 
hand I  can't  remember  just  to  point  out  the  page 
and  paragraph  of  any  particular  treatment  of 
the  subject,  as  far  as  the  definition  of  epileptic 
furor. 

Q.  Incidentally,  you  told  us  that  you  had  no 
connection  with  the  District  Attorney's  office;  i* 
that  correct?    A.  It  is. 

Q.  And  prior  to  your  coming  to  court  you  made 
a  report  in  this  case  on  both  of  the  defendants; 
is  that  correct?    A.  To  the  court. 
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Q.  And  you  were  brought  down  here  and  called 
down  here  by  the  District  Attorney's  office?  A. 
I  was  subpoenaed. 

Q.  And  since  your  attendance  in  the  court  room 
you  sat  at  the  District  Attorney's  table,  have  you 
not?  A.  Yes.  I  was  retained  as  part  of  my 
official  duties — the  District  Attorney  sent  me  a 
subpoena,  which  I  am  obliged  to  honor  in  all 
cases.     That  is  part  of  my  official  duties. 

Q.  I  ask  you,  since  you  have  come  down  here 
you  sat  at  the  District  Attorney's  table?  A.  Yes, 
I  have,  because  I  was  retained  by  the  District 
Attorney,  and  I  didn't  have  any  place  else  to 
sit,  as  a  matter  of  fact.  I  said  ''retained  by  the 
District  Attorney".  I  want  to  make  a  correc- 
tion on  that.  I  was  subpoenaed  by  the  District 
Attorney.     I  was  not  retained. 
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By  the  Court: 

Q.  You  are  under  salary  by  the  City?  A.  Yes, 
sir. 

Q.  You  don't  get  any  more  for  testifying,  do 
3534         y0uf    a.  No,  sir. 

Q.  You  get  a  monthly  pay  check?  A.  Yes, 
sir. 

Q.  Whether  you  come  to  court  or  you  don't 
come  to  court?    A.  Yes. 

Mr.  Solomon :  I  ask  that  that  be  stricken 
as  incompetent,  irrelevant  and  immaterial 
at  this  time. 

The  Court:   Motion  denied. 

Mr.  Solomon:    I  respectfully  except. 

Q.  Now,  will  you  tell  us,  Dr.  Cassity,  whether 
one  of  the  symptoms  of  an  epileptic  furor  is  the 
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commission  of  violent  and  aggressive  acts!     A. 
Yes. 

Q.  Now,  you  have  heard  Mr.  Sweeny  say  to 
you — assume  certain  facts  and  you  assumed  the 
facts  and  gave  us  your  best  definition  as  a  psy- 
chiatrist?    A.  Yes. 

Q.  I  ask  you,  assuming  that  the  girl  is  an  epi- 
leptic, and  assuming  that  she  has  testified  here 
that  at  a  certain  point — 

Mr.  Dermody:  Your  Honor,  I  object  to  3536 
the  form  of  the  hypothetical  question  as 
far  as  it  has  gone.  There  is  no  evidence 
in  this  case  that  this  girl — apparently  he 
is  referring  to  Theresa  Gresh — is  an  epi- 
leptic. 

Mr.  Solomon:    I  have  a  right,  I  believe 
to— 

Mr.  Sweeny:    I  join  in  that  objection. 
The  Court :    Objection  sustained. 
Mr.  Solomon:   I  respectfully  except. 

Q.  Now,  assume,  will  you,  for  the  moment,  Doc-  ^37 
tor,  that  you  have  testimony  here  that  Theresa 
Gresh  states  that  a  few  seconds  or  minutes  after 
her  mother  was  down  in  the  kitchen  and  there  was 
blood  around,  that  she  walked  out  and  did  not 
remember  after  that  for  some  time  what  occurred, 
would  you  say  that  that  was  consistent  with  a 
disease  of  epilepsy  or  a  condition  of  epilepsy? 

Mr.  Dermody:    I  object  to  the  form  of 
the  question. 

The  Court:    Objection  sustained. 
Mr.  Solomon :    I  respectfully  except. 

Q.  Now,  Dr.  Cassity,  if  you  find  a  person — 
Withdrawn.     You  said  that  the  commission   of 
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violent  and  aggressive  acts  by  an  epileptic  dur- 
ing an  epileptic  furor  is  characteristic;  is  that 
correct?  A.  I  didn't  say  it  was  characteristic, 
but  I  said  it  is  one  of  the  symptoms  that  occurs 
from  time  to  time. 

Q.  And  is  it  possible,  or  is  it  characteristic, 
or  is  it  one  of  the  symptoms  that  there  is  a  black- 
out of  memory  as  regards  these  violent  or  ag- 
gressive acts?     A.  Following  a  convulsion  of  an 

3539  epileptic  furor,  and  the  epileptic  furor  following 
the  convulsion,  there  is  a  short  period  of  excite- 
ment in  which  the  individual  is  confused. 

The  Court :  That  is,  where  there  is  a 
convulsion? 

The  Witness :   Yes. 

Mr.  Solomon:  I  object  to  that  and  ask 
that  it  be  struck  out. 

The  Court :    Motion  denied. 

Mr.  Solomon:    I  respectfully  except. 


3540 


Q.  Doctor,  is  it  necessary  that  during  an  epi- 
leptic furor  where  there  are  violent  and  aggres- 
sive acts,  that  there  be  convulsion?  Can  this  be 
concomitant  with  a  petit  mal  without  convul- 
sions? A.  There  can  be  a  furor  without  convul- 
sions, although  it  is  not  common. 

Q.  You  made  a  report  here,  which  is  Defend- 
ant's Exhibit  A  in  evidence,  and  you  signed  it, 
did  you  not,  Dr.  Cassity?    A.  Yes. 

Q.  Now,  you  made  another  report  and  signed 
it,  which  is  part  of  the  hospital  record;  isn't  that 
right?  A.  Yes,  I  think  that  my  report  was  ex- 
tracted from  my  examination  of  the  defendant. 

Q.  And  the  report  which  you  state  you  made 
is  marked  across  the  top  of  it  "Re-written".  Do 
you  recall  that? 
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Mr.  Dermody:  Your  Honor,  may  I  at 
this  point  inquire  of  counsel  for  the  de- 
fendant what  he  is  referring  to  now? 

Mr.  Solomon :  May  I  have  it  marked  for 
identification?    I  will  offer  it. 

Mr.  Dermody:  Are  you  offering  the  en- 
tire report  in  evidence? 

Mr.  Solomon :  I  offered  that  entire  rec- 
ord before.  I  offer  it  again. 

The  Court :    Are  you  offering  this  report         3542 
of  December  1st? 

Mr.  Solomon:  One  that  is  marked  "Re- 
written" on  the  top  thereof. 

The  Court :    Mark  it  in  evidence. 

Mr.  Dermody :  Your  Honor,  I  would 
like  to  call  Your  Honor's  attention  to  the 
fact  that  at  the  time  it  was  previously 
offered  the  only  reason  the  People  ob- 
jected to  it  was  because  of  the  ruling  of  the 
Court  of  Appeals,  and  that  is  the  only  rea- 
son, that  the  report  contains  case  history, 
which  the  highest  court —  3543 

The  Court :  He  is  only  offering  that  one 
page  of  December  1st. 

Mr.  Dermody :  It  was  my  understand- 
ing that  he  was  offering  the  entire  report. 

Mr.  Solomon :  I  will  offer  as  I  did  be- 
fore, again,  the  entire  report,  if  that  is 
acceptable.  I  will  offer  it  piecemeal,  I  will 
do  it  in  any  way  to  expedite  the  Court's 
time  and  go  along  with  the  Court.  It  makes 
no  difference  to  me. 

The  Court :  Is  there  objection  to  offering 
the  case  histories?  If  there  is,  I  will  sus- 
tain the  objection. 
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Mr.  Dermody:  Yes,  Your  Honor,  in 
view  of  the  Court  of  Appeals  decision. 

The  Court :    Then  you  are  now  offering — 

Mr.  Solomon :  Judge,  in  order  to  shorten 
the  time  may  I  do  this:  May  I  defer  the 
offer  at  this  time  and  ask  this  question: 

The  Court:    Yes. 

Q.  Dr.  Cassity,  before  you  made  any  report  in 

3545  ttus  case>  were  you  familiar  with  the  entire  con- 
tents of  that  booklet  which  His  Honor  holds  be- 
fore you,  People's  Exhibit  18  for  Identification, 
the  hospital  record?  A.  I  don't  know  that  I  am 
familiar  with  every  page  of  it. 

Q.  Are  you  familiar  with  those  pages  signed 
by  you?    A.  Yes. 

Q.  Are  you  familiar  with  those  pages  marked 
"Report",  also  marked  "Examination",  signed 
by  you?    A.  Yes. 

Q.  Were  they  used  by  you  in  coming  to  the 
conclusion  now,  and  also  in  preparation  of  the 
report  in  eivdence?  A.  I  did  initial  examina- 
tions, and  then  when  it  came  time  to  write  the 
report  I  extracted  what  I  wanted. 

Mr.  Solomon:  I  offer  all  of  this  in  evi- 
dence, then. 

The  Court:  Which  all?  What  are  you 
talking  about? 

Mr.  Solomon:  Everyone  of  those  he 
signed  and  examined.  The  psychological 
reports,  for  example. 

The  Witness:  I  didn't  do  the  psycho- 
logical reports. 
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Q.  But  did  you  examine  them  before  you  made 
the  report?  A.  I  examined  them  before  I  or- 
dered the  psychological  report. 

The  Court :  Will  you  take  out  the  pages 
that  contain  the  case  history? 

Mr.  Solomon:  I  at  this  time,  if  Your 
Honor  please,  have  a  page  here  now  with 
the  date  November  13,  1954,  which  is  ulti- 
mately signed  by  Dr.  Cassity,  or  dictated 
by  Dr.  Cassity  to  somebody.  It  is  labeled 
on  the  upper  right  hand  corner  "History". 
This  is  in  question  and  answer  form.  I 
will  offer  this  on  the  ground  that  this  is 
part  of  what  the  witness  says  he  examined 
or  he  did  himself  anticipatory  to  the  prep- 
aration of  a  report. 

Mr.  Dermody :  Now,  Your  Honor,  I  must 
call  to  the  Court's  attention  the  fact  that 
this  is  obviously  and  patently  a  case  his- 
tory supplied  by  the  defendant  himself, 
and  in  view  of  the  Court  of  Appeals  deci- 
sion, which  is  the  law  of  this  State,  I  can-  3549 
not  in  good  conscience  as  an  attorney  ac- 
cede to  the  receipt  in  evidence  of  such 
information. 

Mr.  Sweeny:  I  join  in  that  objection, 
Your  Honor,  because  of  reference  to  the 
defendant  Gresh. 

The  Court:  And  I  will  sustain  the  ob- 
jection. 

Mr.  Solomon :  I  will  say  on  the  record, 
Judge — 

The  Court:  I  will  hear  no  argument  on 
rulings.  Mr.  Sweeny  has  objected,  the  Dis- 
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trict  Attorney  has  objected.    I  sustain  the 
objection. 

Mr.  Solomon :    I  respectfully  except. 

Q.  Now,  Mr.  Cassity,  calling  your  attention  to 
Defendant's  Exhibit  A  in  evidence,  I  read  to  you 
therefrom : 

"As  to  the  charge,  the  defendant  has  given 
several  accounts  which  are  full  of  discrepancies 
and  likewise  do  not  coincide  with  the  information 
that  we  have  received  from  authentic  official 
sources." 

Do  you  remember  putting  that  into  your  offi- 
cial report?    A.  Do  I  remember — 

Q.  Is  that  part  of  your  report?  A.  If  I  signed 
it,  it  certainly  is. 

Q.  I  say  to  you,  sir,  I  am  reading  a  report 
under  which  your  signature,  John  H.  Cassity  ap- 
pears. It  is  dated  December  15th,  and  I  read  to 
you  from  that  report  as  follows: 

"As  to  the  charge,  the  defendant  has  given 
several  accounts  which  are  full  of  discrepancies 
and  likewise  do  not  coincide  with  the  information 
that  we  have  received  from  authentic  official 
sources." 

Now,  that  is  part  of  your  report;  correct?  A. 
Yes. 

Q.  Now,  I  call  to  your  attention  a  typewritten 
statement  dated  November  13,  1954,  signed  at  the 
end  by  yourself  and  dictated  by  yourself.  I  ask 
you  to  look  at  that.  I  believe  there  are  four  pages, 
two  typewritten  sheets.  A.  You  don't  want  me 
to  read  all  this  now,  do  you? 

Q.  No,  I  am  asking  you  to  examine  it.  Just 
look  at  it.    A.  Well,  it  is  my  report. 
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Q.  And  is  the  report  that  you  took  from  the 
defendant  at  the  hospital? 

The  Court:  Which  defendant  are  you 
talking  about? 

Mr.  Solomon :  I  am  only  talking  about 
Byers  at  this  time,  Billy  Byers,  at  the 
hospital. 

A.  Well,  as  you  see  this  is  a  direct  examination. 

My  stenographer  is  taking  down  all  the  questions         3554 

and  answers. 

Mr.  Sweeny :  I  am  going  to  object  to 
this  as  part  of  the  case  history,  and  it 
would  have  reference  to  the  defendant 
Gresh. 

By  the  Court : 

Q.  Now,  is  that  a  report  concerning  the  de- 
fendant Byers?    A.  Yes,  sir. 

Q.  And  does  that  report  also  contain  what  is 
commonly  called  case  history?     A.  Yes. 

Q.  That  is,  statements  made  by  the  person  be- 
ing examined,  not  concerning  his  physical  or 
mental  condition  but  as  to  factual  matters?  A. 
Yes. 

By  Mr.  Solomon: 

Q.  And  with  regard  to  factual  matters,  are 
those  the  matters  that  you  refer  to  in  your  state- 
ment here: 

"As  to  the  charge,  the  defendant  has  given 
several  accounts  which  are  full  of  discrepancies 
and  likewise  do  not  coincide  with  the  information 
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that   we    have    received    from    authentic    official 
sources"?    A.  Yes. 

Mr.  Solomon:     I  offer  that  in  evidence. 

Mr.  Sweeny:    Objection. 

Mr.  Dermody:  May  I  see  it,  Your 
Honor? 

(Discussion  at  the  bench  between  the 
Court  and  counsel,  out  of  the  hearing  of 
the  jurors,  which  was  not  recorded.) 

The  Court:  Counsel  for  the  defendant 
Theresa  Gresh  and  the  District  Attorney 
object  to  the  admission  of  this  statement 
into  evidence  because  it  contains  what  is 
known  as  case  history,  and  on  the  ruling 
of  the  Court  of  Appeals  I  have  no  choice 
other  than  to  sustain  the  objection. 

Mark  it  for  identification  so  that  we  may 
know  what  I  have  barred  from  evidence. 

(Statement  of  William  Byers  to  the  De- 
partment of  Hospitals,  dated  November  13, 
or^g  1954,  signed  by  Dr.  J.  H.  Cassity,  a  part 

of  People's  Exhibit  18  for  Identification, 
deemed  marked  Defendant  Byers'  Exhibit 
D  for  Identification.) 

Mr.  Solomon :  I  am  now  reoffering  the 
exhibit  and  ask  that  the  Court  admit  it 
only  with  the  references  in  it  to  the  alleged 
crime  here  on  trial,  or  here  being  consid- 
ered by  the  Court  and  Jury,  and  that  all 
references  which  can  be  classified  as  his- 
tory be  stricken. 

Mr.  Sweeny:  I  renew  my  objection, 
Your  Honor. 
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The  Court:  There  are  statements  made 
in  that  paper  concerning  the  co-defendant, 
which  are  in  the  nature  of  history,  and 
they  have  nothing  to  do  with  his  mental 
condition.    I  sustain  the  objection. 

Mr.  Solomon:  I  now  offer  the  exhibit 
again,  with  the  proviso  that  not  only  those 
parts  be  excised  that  I  heretofore  said  I 
will  consent  to,  or  subject  to  the  Court's 
ruling  to  have  them  excised,  but  now  also 
if  the  Court  says  further  that  the  only  3560 
defect  or  the  only  inadmissibility  element 
is  the  reference  to  the  girl,  that  they  be 
excised,  and  I  offer  the  balance. 

The  Court :  If  counsel  will  point  out  to 
me  the  balance  I  will  be  able  to  rule  on  it. 

Mr.  Solomon  :    All  right. 

The  Court:  What  counsel  calls  the 
balance. 

Mr.  Solomon :  All  right.  I  will  pick  out 
and  offer  at  this  time,  if  your  Honor 
please — 

Mr.  Dermody:    Your  Honor,  one  of  the         3561 
jurors    indicated    he    would    like    a    short 
recess. 

The  Court :  Very  well.  A  juror  requests 
a  five  minute  recess,  and  it  is  granted. 
Members  of  the  jury,  you  are  admonished 
not  to  converse  among  yourselves  on  any 
subject  connected  with  the  trial  and  not 
to  permit  anyone  to  talk  to  you  about  the 
case  and  not  to  permit  anyone  in  your 
presence  to  discuss  any  part  of  the  case ; 
and   you   are   further   admonished   not    to 
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form  or  express  any  opinion  as  to  the 
guilt  or  innocence  of  either  of  the  defend- 
ants until  the  case  is  finally  submitted  to 
you.  (Jurors  retire  to  jury  room  at  4.40 
p.  m.,  and  the  following  colloquy  is  had  in 
their  absence) : 

The  Court :    Come  up  and  show  me — 
Mr.  Solomon:     I  want  it  in  the  record. 
I  don't  want  to  make  any  statements  not 
in  the  record,  your  Honor. 

3563  The  Court:  Of  course  I  want  you  to 
make  every  statement  in  the  record.  What 
part  do  you  want? 

Mr.  Solomon:  "I  had  no  reason  to 
harm  her".  This  is  no  case  history,  your 
Honor. 

Mr.  Sweeny:  I  object,  on  the  ground 
it  is  purely  a  self-serving  declaration. 

The  Court :  I  will  rule  it  is  not  admis- 
sible. It  is  a  self-serving  declaration. 
What  else  do  you  want  in? 

Mr.  Solomon:  Will  you  hear  me  on 
0504.  that?    I  am  offering  it  as  cross-examina- 

tion. 

The  Court:  I  am  ruling.  I  say  that 
that  statement  that  your  defendant  Byers 
made  in  which  he  says  he  had  no  reason 
to  do  it,  is  not  admissible. 

Mr.  Solomon:  " After  it  happened  I 
covered  her  up  for  Theresa",  I  offer  that. 

Mr.  Sweeny:     I  object. 

The  Court:     Objection  sustained. 

Mr.  Solomon:  I  offer  "I  didn't  say 
Theresa  killed  her.  I  said  I  covered  her 
up  for  Theresa". 
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Mr.  Sweeny:    Objection. 

The  Court:  Sustained.  These  are  self- 
serving  declarations.  What  else  do  you 
want  in? 

Mr.  Solomon :  I  want  all  the  balance  of 
this  report. 

Mr.  Sweeny :   Objection. 

The  Court:  I  am  excluding  it  as  self- 
serving  declarations,  and  history;  and  you 
have  your  exception. 

Mr.   Solomon:     How  about  the  mental         3566 
status?    Can  I  examine  on  mental  status? 

The  Court:  Let's  see  what  you  have  on 
mental  status. 

Mr.  Solomon :  Here  is  a  mental  status  : 
"This  defendant  has  been  co-operative 
and  alert". 

The  Court :  You  may  examine  him  on 
the  mental  status. 

Mr.  Solomon  :     Thank  you. 

The.  Court:  In  other  words,  mental 
status  in  this  report  which  reads,  and,  so 
there  will  be  no  question  about  it :  "  Mental  3567 
Status :  This  defendant  has  been  co- 
operative, alert  and  rational  throughout 
his  residence  in  this  institution.  He  con- 
sorts freely  with  those  about  him  and  does 
not  give  utterance  to  ideas  of  persecutory 
character.  He  appeared  evasive  regarding 
the  crime  itself." 

Mr.  Solomon :  How  about  the  psycho- 
logical report?  Can  I  examine  on  the  psy- 
chological   report,    which    is    not   history? 
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The  Court:     Yes. 

Mr.   Solomon:     O.K. 

The  Court:     Of  course  you  can. 

Mr.  Solomon :    All  right,  0.  K. 

Mr.  Sweeny:  If  any  history  comes  in, 
then  I  am  free  to  object. 

The  Court :  How  long  do  you  think  you 
will  take? 

Mr.  Solomon:  I  don't  know,  but  it  will 
be  some  time. 

3569  The  Court:     All  right,  take  as  long  as 
you  want. 

Mr.  Solomon:  I  am  going  to  offer  the 
other  report, — not  history. 

The  Court:     Let  me  see  it. 

Mr.  Solomon:  Yes,  your  Honor.  It  is 
not  history.  That  is  the  report  (handing 
report  to   Court). 

The  Court:  Just  a  minute  (Examines 
report.)  The  only  part  of  that  report  is 
the  medical  end.  The  other  statements  I 
will  not  permit  in  evidence. 

3570  Mr.  Solomon:  Not  even  if  contradictory, 
as   regards   examination? 

The  Court:    No. 

Mr.  Solomon :    I  will  offer  it. 

The  Court :  I  will  put  on  the  record 
now,  in  the  absence  of  the  jury,  that  you 
can  have  in  the  record  this  statement  that 
appears  in  that  report  dated  December 
1st  1954  and  which  you  now  want  to  offer 
into  evidence,  the  sentence:    "The  defend- 
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ant  was  committed  to  Bellevue  Psychiatric 
Hospital  for  mental  examination  on  Octo- 
ber 29,  1954  charged  with  murder  in  the 
first  degree."  If  you  want  that  sentence 
in,  it  will  go  in. 

Mr.  Solomon:  I  want  all  the  report  in. 
Whatever  your  Honor  excises  is  your  Hon- 
or's  discretion. 

The  Court:    Do  you  want  in  "He  has 
been  observed  to  be  co-operative  and  ra- 
tional throughout  his  residence  in  this  in-         ^572 
stitution", — that  can  be  in. 

Mr.  Solomon :  Your  Honor,  I  want  the 
whole  report  in. 

The  Court:  You  can  have  the  sentence 
"He  consorts  freely  with  those  about  him 
and  shows  no  delusional  trends  or  halluci- 
natory phenomena. ' ' 

I  will  not  permit  the  statement  "regard- 
ing the  crime  itself  and  the  events  leading 
up  to  it's  perpetration  he  is  evasive  and 
somewhat  contradictory",  and,  I  will  not 
allow  for  example  "while  he  at  first  ad- 
mitted that  he  intended  to  marry  the  co- 
defendant,  he  later  stated  that  if  he  had 
entertained  any  such  idea  it  was  for  the 
purpose  of  keeping  her  from  running  away. 
He  alludes  to  a  discussion  with  his  mother 
from  her  visit  to  a  steady  girl  friend  with 
whom  the  mother  has  been  in  contact.  He 
continues  to  deny  active  participation  in 
the  instant  offense  with  the  exception  to 
admitting  to  assisting  in  moving  the  vic- 
tim's body  from  one  part  of  the  apartment 
to  another", — that,  T  will  not  allow,  as  a 
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self-serving  declaration,  and,  it  has  noth- 
ing to  do  with  the  Doctor  or  his  credi- 
bility. 

The  next  sentence  is  "The  examiners 
get  the  impression  that  this  defendant  has 
been  over-indulged  by  his  mother  and  is  as 
a  result  quite  ego-centric.  He  exhibits 
rather  blithe  unconcerned  exterior  and  dis- 
plays no  particular  concern  regarding  the 
deceased  or  sympathy  with  the  co-defend- 
0575  ant.     We  also  get  the  impression  that  he 

is  prone  to  dissimulation." 

I  will  have  to  have  the  Doctor  define  the 
word  ''dissimulation". 

Dr.  Brown:  That  is  Cassity's  statement. 
It  means  lying. 

Mr.  Solomon:    It  is  lying. 

The  Court:  If  you  want  that  paragraph 
in,  you  can  have  it  in. 

Mr.  Solomon :  I  want  the  whole  thing  in. 

The  Court :  I  am  telling  you  what  I  rule 
that  you  can  have.  Now,  if  you  want  that 
paragraph  you  can  have  it. 

Do  you  want  it? 

Mr.  Solomon :  I  don 't  want  the  report 
in  emasculated. 

The  Court:   You  don't — 

Mr.  Sweeny:  I  object  to  the  entire  re- 
port. 

The  Court :  If  you  want  it  all  or  noth- 
ing, then  I  am  sustaining  the  objections 
and  you  will  get  nothing. 

Mark  it  for  identification ;  what  exhibit 
will  it  be? 
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The  Clerk:  D-l,  the  first  page  of  Peo- 
ple's Exhibit  18  for  identification. 

The  Court:  Mr.  Solomon  says  he  wants 
all  or  nothing. 

The  Clerk:  This  is  a  report  re-written 
of  December  1st,  1954,  and  it  is  called: 
4 'The  following  is  the  psychiatric  report 
in  the  case  of  William  Byers  also  known 
as  William  Snyder",  and  it  is  signed  by 
Dr.  John  H.  Cassity. 


(Page  1  of  Peo.  Exh.  18  for  Idf.  now 
deemed  marked  Defendant's  Exh.  D-l  for 
identification.) 

The  Clerk :  It  is  deemed  marked  Def end- 
ant 's  Exhibit  D-l   for  identification. 

Mr.  Solomon :  May  I  on  the  record,  not 
that  I  want  to  argue  with  your  Honor's 
ruling,  but  point  out  that  the  report  that 
your  Honor  offers  as  about  to  go  in  for 
the  jury  would  be  a  medical  report  akin 
and  directly  similar  to  Defendant's  Ex- 
hibit A  now  in  evidence,  and  if  your  Honor 
emasculates,  cuts  out  certain  parts  of  it, 
the  report  can  not  as  I  feel  be  fair  to  the 
defendant  Byers,  and  I  therefore  most  re- 
spectfully except  to  your  Honor's  deletion 
of  any  part  or  the  offer  to  delete  any  part, 
and  say  in  that  event  it  is  impossible  to — 

The  Court:  You  made  a  statement  that 
you  want  all  or  nothing. 

Mr.  Solomon  :    Yes,  but — 

The  Court:  I  pointed  out  to  you  there 
are  self-serving  declarations  in  that  state- 
ment, and  vou  insist  that  the  statement  be 
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received  with  those  statements,  is  that  cor- 
rect? 

Mr.  Solomon:  I  don't  insist  on  anything. 

The  Court:  Am  I  correct  that  you  say 
unless  you  get  the  entire  statement  in  that 
you  get  none  of  it? 

Mr.  Solomon :  That  is  what  I  am  trying 
to  do,  to  make  a  statement  on  the  record, 
your  Honor,  to  protect  this  man's  rights. 
It  is  my  thought  that  it  is  not  possible  for 
3582  the  jury  to  expect  or  get  any  sense  from 

that  statement  if  it  is  excised  as  your 
Honor  says  your  Honor  will  do,  and  I 
therefore  have  offered  the  entire  statement 
in  line  and  for  the  basis  of  questioning  of 
Dr.  Cassity. 

The  Court:  For  the  reasons  already 
stated  I  will  not  admit  the  entire  state- 
ment, with  an  exception  to  the  defendant. 

Mr.  Solomon :  And  I  most  respectfully 
except,  your  Honor. 

The  Court :  Now  bring  in  the  jury,  Mr. 
Clerk. 

(Jury  returns  to  the  court  room.) 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.  The  jurors  will  please  an- 
swer as  their  names  are  called. 

(All  answer  present.) 

The  Court :  Now,  bring  Dr.  Cassity  back 
to  the  stand. 
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DR.  JOHN  H.  CASSITY,  continued. 

Mr.  Solomon:  Subject  to  the  Court's  rul- 
ing now  I  will  if  I  may  examine  only  in 
reference  to  the  part  marked  "  Mental 
Status"  and  thereafter  in  reference  to  this 
statement  of  November  13th. 

The  Court :    Please  proceed. 

By  Mr.  Solomon: 

Q.  Now,  Doctor,  I  call  to  your  attention  and 
ask  you  to  read  over  now  if  you  will  starting 
with  Mental  Status  in  the  middle  of  the  page 
in  People's  Exhibit  18  for  identification? 

The  Court:    Just  that  (indicating). 

A.  Yes,  sir.  (Examines  as  requested.)  "This — " 

Mr.  Solomon :  No.  I  just  asked  you  to 
read  it  over,  Doctor. 

The  Court:  He  didn't  ask  you  to  read 
it  aloud.  He  just  asked  you  to  read  it  over. 
I  assume  he  means  to  read  it  to  yourself. 

Mr.   Solomon:    Yes,  I  do,  your  Honor. 

(Witness  continues  to  examine  the  indi- 
cated part.) 

Q.  Now,  can  you  tell  us  what  Mental  Status 
is,  Doctor?  A.  It's  a  state  of  mind;  state  of  the 
manner  of  thinking  in  the  individual. 

Q.  In  the  individual?    A.  Yes. 

Q.  And,  would  I  be  correct  in  saying  that  a 
characteristic  of  schizophrenia  is  a  mental  state? 
A.  Yes. 

Q.  And  all  the  other  words  that  typify  or  dis- 
tinguish or  designate  a  mental  illness  are  words 
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that  are  classified  as  a  mental  status,  is  that  right? 
A.  Yes. 

Q.  Now,  you  did  not  come  to  any  mental  status 
there  with  the  classification  there,  did  you;  yes 
or  no?     A.  Yes. 

Q.  You  did  come?    A.  Not  in  this  particular — 

Q.  I  say,  in  that?  A.  In  that  particular  paper; 
No. 

Q.  You  did  not?  A.  I  didn't  make  the  diag- 
nostic conclusion. 

Q.  Now,  the  mental  status  when  it's  classified 
as  schizophrenia  or  any  other  disease  would  be 
a  total  mental  examination  with  a  one  word  con- 
clusion, is  that  right?  A.  Would  you  repeat  the 
question,  please,  Mr.  Stenographer? 

Q.  (Read.)  Now,  the  mental  status  when  it's 
classified  as  schizophrenia  or  any  other  disease 
Avould  be  a  total  mental  examination  with  a  one 
word  conclusion,  is  that  right?     A.  Yes. 

Q.  Where  you  would  find  no  mental  disease 
the  statement  no  mental  disease  would  be  a  mental 
status,  isn't  that  right;  yes  or  no?  A.  Yes;  in 
35oo         a  negative  fashion. 

The  Court:  Would  you  say  no  mental 
disease  or  say  not  psychotic? 

The  Witness :  Well,  either  one,  yes. 

The  Court:    What? 

The  Witness:  The  official  nomenclature, 
it  says  Mental  disease,  None. 

Q.  Now,  you  heard  Dr.  Brown  testify  to  his 
examination  and  diagnosis?     A.  Yes. 

Q.  And  would  you  say  that  his  diagnosis  was 
a  mental  status  of  the  boy  Billy  Byers  that  he 
found,  that  Dr.  Brown  found?    A.  Yes. 
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Q.  Now,  that  mental  status  that  you  have  there, 
would  you  read  it  to  the  jury  so  that  we  can  know 
what  I  am  talking  about  at  this  point?  A.  (wit- 
ness reads):  "This  defendant  has  been  co- 
operative, alert  and  rational  throughout  his  resi- 
dence in  this  institution.  He  consorts  freely  with 
those  about  him  and  does  not  give  utterance  to 
ideas  of  a  persecutory  character.  He  appeared 
evasive  regarding  the  crime  itself." 

Q.  Now,  anticipatory  to  that  mental  status  you         3590 
had  a  further — Doctor — 

The  Court:  Will  you  listen  to  the  ques- 
tion, Doctor? 

The  Witness :    I  am  listening. 

Mr.  Solomon:  Doctor,  would  you  place 
the  book  down  a  second,  please? 

The  Witness:    Yes. 

Mr.  Solomon:    Thank  you. 

Q.  Now,  before  you  came  to  the  conclusion  of 
that  mental  status  yon  had  several  typewritten 
pages  there  as  a  result  of  a  conference  you  had         3591 
with  the  defendant;  is  that  correct?     A.  That  is 
right. 

Q.  Now,  you  stated  in  Defendant's  Exhibit  A 
in  evidence  that  statement  I  read  to  you  before 
"Do  not  coincide  with  the  information  we  received 
from  authentic  official  sources", — you  remember 
that?    A.  Yes. 

Q.  So  that  when  you  found  statements — 

Mr.  Solomon :    Question  withdrawn. 

Q.  The  conclusion  that  you  have  there  then  is 
a  conclusion  that  you  arrived  it  after  talking  to 
the  boy  and  comparing  what  he  told  you  with 
what  you  got  from  official   or  rather  authentic 
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official  sources,  is  that  right?  A.  I  don't  remem- 
ber whether  this,  as  to  whether  I  had  obtained 
any  outside  information  at  the  time  of  this  ex- 
amination or  not. 

Mr.  Solomon:    I  see. 

Q.  Well,  would  you  read  that  statement,  again  ? 
Mr.  Solomon:   Withdrawn. 

3593  Q.  But  you  say  that  there  are  contradictory 
statements  there?  A.  I  said  that  in  my  final  re- 
port.    There  were  contradictory  statements. 

Q.  Well,  didn't  you  say  that  just  now  in  your 
mental  status,  didn't  you  say  it  in  your  mental 
status?     A.  I  didn't  use  that.     I  will  read  it. 

Q.  What  did  you  say  in  your  mental  status? 
A.  I  will  re-read  it. 

Q.  Yes,  please  do?  A.  "He  appeared  evasive 
regarding  the  crime  itself. ' ' 

Q.  Go  on,  finish  it?  A.  "Regarding  the  crime 
itself",  that  is  what  it  says. 

3594  Q-  I  De£  pardon?  A.  "Regarding  the  crime 
itself". 

The  Court:  There  is  nothing  said  there 
about  contradictory  statements? 

The  Witness :  No,  sir ;  not  in  that  exami- 
nation. 

Q.  And  the  "evasive"  was  your  evaluation  as 
regards  his  statements  about  the  crime?  A.  What 
is  that  again? 

Q.  I  say,  the  word  "evasive"  is  your  evalua- 
tion?   A.  Yes. 

Q.  As  regards  Byers'  statements  about  the 
crime,  is  that  right?    A.  That  is  right. 
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Q.  And,  you  tell  us  now  you  are  not  sure 
whether  at  that  point  you  had  these  authentic 
official  statements  known  to  you  or  read  to  you! 
A.  I  am  not  sure. 

Q.  You  are  not  sure?  A.  I  am  inclined  to  recall 
that  I  got  that  other  outside  information  subse- 
quent to  this  notation. 

Mr.  Solomon:   All  right. 

Q.  Before  you  made  this  Defendant's  Exhibit         3596 
A  in  evidence   you  examined  the   psychological 
report  that  is  contained  in  that  record,  did  you 
not?    A.  Yes. 

Mr.  Solomon:  All  right.  May  I  have 
the  record,  please. 

(Witness  hands  record  to  attendant  who 
hands  same  to  Mr.  Solomon.) 

Q.  Do  you  remember  this  paragraph  in  the 
psychological  report  which  you  say  you  examined 
before  you  made  up  your  report :  ' '  There  is  a 
23  point  discrepancy  between  verbal  and  per-  3597 
formance  on  the  I.  Q.  There  is  significantly  wide 
scatter  between  the  individual  sub-tests  and  the 
scale.  There  is  the  occasional  odd  use  of  lan- 
guage throughout  the  test.  There  are  evidences 
of  peculiar  perception  on  the  test" — do  you  re- 
member that?  Or,  would  you  like  to  read  that 
now?    A.  I  don't  remember  it  offhand. 

Q.  Would  you  like  to  read  it  now?     A.  I  will 
read  it,  yes. 

Q.  It's   the   top  paragraph    (hands   papers   to 
witness)?     A.  Yes  (reads). 

Mr.  Solomon :    May  I  have  that  report, 
please. 

The  Witness :    Yes. 
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Q.  You  have  now  read  the  typewritten  state- 
ment which  I  repeated  to  you  a  moment  ago,  is 
that  correct?    A.  Yes. 

Q.  And  you  now  say  that  you  read  that  and 
had  knowledge  of  that  when  you  prepared  your 
report,  is  that  right?     A.  Yes. 

Q.  Now,  will  you  explain  to  the  Court  and  the 
jury,  if  you  will,  what  are  evidences  of  peculiar 
perception?    A.  Well,  I  can't  read  the  exact  thing 

3599  *he  psychologist  had  in  mind. 

The  Court:  You  didn't  make  that  re- 
port? 

The  Witness:   No. 

The  Court :  That  quotation  that  was  just 
read,  was  taken  from  the  psychologist's 
report? 

The  Witness:    Yes. 

The  Court:  And,  what  the  psychologist 
had  in  mind  when  he  wrote  that  report 
you  don 't  know ;  is  that  right  ? 

The  Witness:    Yes. 

3600  Mr-  Solomon :    I  object  to  that  question, 
your  Honor. 

The  Court:     Objection  overruled. 

Mr.  Solomon:  Your  Honor,  this  is  ob- 
vious. 

The  Court :  You  may  ask  him  what  did 
he  understand  by  that. 

Mr.  Solomon :    I  asked  him  that. 

The  Court:    You  didn't  ask  that. 

Mr.  Solomon:  May  I  have  my  question 
re-read? 

The  Court:  Please  read  it,  Mr.  Stenog- 
rapher. 
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(Stenographer  reads:  "Q.  Now,  will 
you  explain  to  the  Court  and  the  jury,  if 
you  will,  what  are  evidences  of  peculiar 
perception?"). 

Mr.  Solomon:  That  is  what  I  asked 
him,  your  Honor,  and  I  most  respectfully 
ask  that  your  Honor's  questions  and  your 
Honor's  statements  be  stricken  from  the 
record. 

The  Court :    Motion  denied.  3602 

Mr.  Solomon:    I  respectfully  except. 

The  Court:  Now,  please  understand, 
Doctor,  Mr.  Solomon  and  I  are  not  asking' 
what  the  psychologist  thought,  but  we 
want  to  know  what  you  understood.  He 
wanted  to  know  what  you  understood  when 
you  read  the  psychologist's  report? 

The  Witness:  The  term  "peculiar"  is 
such  a  vague  term  that  I  don't  know  what 
the  psychologist  had  in  mind  when  he 
wrote  that  down. 


Q.  Is  that  all  your  statement  is?    A.  Yes. 

Q.  What  about  the  word  "evidences"  and  the 
word  "perception"  that  are  said  there?  A.  Well, 
perception  means  knowing,  the  types  of  knowing 
things,  ways  of  knowing  things, — that  is  per- 
ception. 

Q.  What  does  "peculiar"  mean  to  you,  tell  us? 
A.  Peculiar  may  mean  anything.  We  are  all  dif- 
ferent individuals.  I  may  seem  peculiar  to  some- 
body, and  you  may  seem  peculiar  to  me,  maybe. 

Q.  What  does —    A.   (continuing)  — different. 

Q.  What  does  "evidences  of  peculiar  percep- 
tion" mean?     A.  Different. 
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Q.  Difference?    A.  Yes. 

Q.  Like  a  banana  and  a  hammer,  would  that  be 
a  difference!    A.  Yes. 

Q.  And,  a  report  from  a  psychologist  that 
"there  are  evidences  of  peculiar  perception"  that 
might  be  differences  you  classify,  is  that  right? 
A.  Different. 

Q.  And,  you  also  said  a  banana  and  a  hammer, 
is  that  right?    A.  You  said  it.  I  didn't  say  it. 

3605  Q-  I  said  it,  and  you  said  Yes;  is  that  right? 
A.  It  could  be.    That  is  a  different  thing. 

The  Court:  Is  there  any  doubt  in  your 
mind  from  your  examination  of  the  defend- 
ant Byers  that  he  knows  the  difference  be- 
tween a  banana  and  a  hammer  ? 

The  Witness :    There  is  no  doubt. 

Mr.  Solomon:  I  object  to  that,  your 
Honor. 

The  Court :  Would  you  say  that  he  knew 
the  difference  on  March  4th? 

The  Witness :    Yes. 

3606  Mr.  Solomon :    I  object  to  that. 
The  Court:    Objection  overruled. 
Mr.  Solomon:     I  respectfully  except. 
The  Court :    I  say,  did  he  know  the  dif- 
ference? 

The  Witness :    Yes. 

The  Court:    And  does  he  know  the  dif- 
ference at  this  time? 
The  Witness:    Yes. 

Q.  Now,  the  next  sentence  in  the  report  which 
you  say  you  read  is  that — 

Mr.  Solomon :  Well,  question  with- 
drawn. 
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Q.  In  the  self-same  paragraph  there  is  the 
statement  which  you  say  you  read  anticipatory 
to  your  making  out  the  report,  and  I  quote  from 
it  "There  is  the  occasional  odd  use  of  language 
throughout  the  test."  Now,  will  you  explain  to 
us  what  that  means?  A.  Well,  odd  and  peculiar 
are  almost  synonymous. 

Q.  I  see,  and  what  would  you  give  us  as  an 
example  of  the  odd  use  of  language,  if  you  will? 
A.  Well,  I  don't  know  what  the  psychologist  had         3608 
in  mind.   He  didn't — 

Q.  I  am  not  asking  you  about  the  psychologist. 
I  am  asking  you  as  a  psychiatrist  to  explain  it  to 
us?  A.  It  is  evident  from  the  expression  that  the 
psychologist  made. 

Q.  It  is  not  evident  to  me.  You  tell  me  what 
an  example  of  that  is  and  what  it  means?  A. 
What? 

The  Court:  Doctor,  you  know  what  a 
pistol  is? 

The  Witness:     Yes. 

The  Court:    And  if  somebody  said  "I        3609 
had  a  pistol  or  a  revolver,"  that  would 
be   an   ordinary   expression,   wouldn't  it? 

The  Witness:     Yes. 

The  Court :  Suppose  the  individual  said 
"I  had  a  gat",  would  that  be  an  odd  use 
of  the  word? 

The  Witness :  Well,  it  would  be  a  slang 
use. 

The  Court:  I  say,  it  would  be  an  odd 
use? 

The  Witness:     Yes. 

The  Court:     Unusual? 
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The  Witness:    Yes. 

Mr.  Solomon:  I  object  to  this  line  of 
questioning,  if  your  Honor  please,  and  I 
point  out  and  state  on  the  record  that  this 
witness  is  a  professional  psychiatrist  and 
doctor,  and  it  is  my  duty  at  this  time  to 
cross-examine  him. 

The  Court:    Please  proceed. 

Mr.  Solomon :    I  want  to  make  the  state- 

3611  ment  on  the  record,  and  I  am  proceeding 
by  making  the  statement  on  the  record. 

The  Court:    Please  proceed. 

Mr.  Solomon:  May  I  continue  by  mak- 
ing a  statement  on  the  record? 

The  Court :  You  will  make  any  state- 
ment out  of  the  hearing  of  the  jury. 

Mr.  Solomon:  All  right,  then  I  will 
make  the  statement  out  of  the  hearing  of 
the  jury. 

The  Court:  If  you  want  to  make  a 
statement,  make  it  out  of  the  hearing  of 

3612  the  Jury- 

Mr.  Solomon :     Yes,  you  are  right. 

The  Court :  I  am  glad  you  agree  with 
me. 

Mr.  Solomon  :    I  always  do. 

(Following  statement,  etc.  made  out  of 
hearing  of  jury)  : 

Mr.  Solomon:  I  respectfully  except  to 
your  Honor's  interference  with  my  exami- 
nation and  point  out  to  the  Court  that  this 
witness  is  a  psychiatrist,  a  doctor  of  re- 
nown and  repute,  and  is  fully  cognizant  of 
my  questions,  and  I  therefore  state  his 
credibility  being  in  issue,  the  test  of  in- 
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sanity  being  at  stake,  that  I  be  allowed 
to  continue  my  cross-examination  without 
interference. 

The  Court:    Please  proceed.    Nobody  is 
interfering-  with  your  cross-examination. 

Mr.  Solomon:    I  respectfully  differ  with 
your  Honor. 

The  Court:     That  is  the  furthest  thing 
from    my    mind,    to    interfere    with    yonr 
cross-examination,  but  I  deem  it  my  duty         3614 
whenever  I  think  something  can  be  clari- 
fied, to  do  so.    (End  of  colloquy  at  bench). 

Q.  Doctor,  you  said  if  someone  had  a  gun  and 
you  heard  them  say  they  had  a  gat,  that  would 
be  slang;  is  that  what  you  said!    A.  Yes. 

Q.  But  if  someone  had  a  gun  and  the)7  say  "I 
got  a  banana — "  A.  A  what? 

Q.  A  banana?    A.  A  banana? 

Q.  Yes?    A.  That  would  be  an  illusion. 

Q.  That  would  be  a  what?     A.  An  illusion. 

Q.  An  illusion?    A.  Yes. 

Q.  And  if  the  person  said  that  this  gun  was  a 
banana,  would  that  also  possibly  be  characterized 
by  an  odd  use  of  language?  A.  Yes,  it  would  be 
an  illusion.   It  would  be — 

Q.  (interrupting) :  I  asked  you  would  that 
also  be  characterized —  A.  That  would  be  a  mis- 
interpretation of  a  physical  object;  a  misinter- 
pretation of — 

Q.  Of  a  physical  object?  A.  Of  its  character- 
istics. 

Q.  And  would  a  misinterpretation  of  physical 
objects  be  odd  use  of  language?    A.  Yes. 
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Mr.    Solomon:     All   right,   that's    all    I 
wanted. 

Q.  Now,  I  read  further  from  this  report  which 
you  say  you  read,  and  if  you  want  it  after  I  read 
it  I  will  hand  it  up  after  I  read  and  you  can  read 
it?    A.  No,  I  will  listen  to  it. 

Q.  I  will   read   "These   signs   of   ego   defects 

coupled  with  the  lack  of  clear-cut  dis-organiza- 

MP17         **on  anc*  mzarre  thinking  suggest  that  we  may 

be    dealing    with    a    psychopathic    personality". 

Do  you  understand  those  words?     A.  Yes. 

Q.  Will  you  explain  to  his  Honor  and  to  myself 
and  the  jury,  if  you  will,  what  do  those  words 
mean?    A.  Which  words? 

Q.  Well,  let's  take  them  up  then  one  at  a  time, 
"these  signs".  "Signs" — well,  what  would  you 
say  "signs"  mean?    A.  Evidences. 

Q.  What  did  you  say?    A.  Evidences. 

Q.  Evidences;  of  ego  defects?    A.  Yes. 

Q.  Go  on,  explain  it?  A.  That  means  the  ap- 
preciation of  self,  one's  appreciation  of  self  or 
lack  of  appreciation;  or  distortion  of  an  idea 
about  self  would  be  an  ego  distortion. 

Q.  Distortion  of  an  idea,  distortion  of  an  idea 
about  yourself  could  be  an  ego  defect,  is  that 
correct?    A.  Yes. 

Q.  A  distortion  of  a  material  outside  factor 
in  relationship  to  the  person  would  be  an  ego 
defect;  is  that  correct?    A.  Repeat  it  please? 

Q.  A  distortion  of  an  outside  factor  in  relation- 
ship to  self  would  be  an  ego  defect?    A.  Yes. 

Mr.  Solomon  :     All  right. 
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Q.  "Coupled  with  the  lack",  that  means  joined 
up  with  the  absence  of,  I  presume?  A.  Yes.  Ab- 
sence of. 

Mr.  Solomon :    Thank  you. 

Q.  "Of  clear  cut  disorganization"?  A.  In  the 
absence  of  disorganization. 

Q.  In  the  absence  of  disorganization?    A.  Yes. 

Q.  We  understood  that  coupled  with  the  lack 
of  this  joined-up,  obvious  and  clear-cut  disorgani-  3620 
zation  and  bizarre  thinking,  does  that  mean, 
doctor,  that  not  having  clear-cut  disorganization 
and  bizarre  thinking — is  that  what  that  means? 
A.  It  says — to  my  interpretation  it  means  no 
disorganization  and  no  bizarre  thinking,  the  lack 
of  it. 

Q.  Yes.  I  say  coupled  with  these  other  things 
that  I  have  now  read,  joined  up  or  unified  with, 
the  lack  or  absence —    A.  The  absence. 

Q.  — of    clear-cut    disorganization — isn't    that 
what  you  understand,  the  lack  of  obvious   dis- 
organization?    A.  Yes,  the  lack  of  obvious  dis-         3621 
organization. 

Q.  And  bizarre  thinking.  Now,  let  us  get  down 
to  definitions.  Psychotic  ideation  would  be 
bizarre  thinking,  isn't  that  right?    A.  Yes. 

Q.  So  that  the  lack  of  psychotic  ideation — isn't 
that  what  this  means?  A.  It  would  mean  not 
psychosis. 

Q.  Unless  you  found  something  else,  isn't  that 
so?  A.  Yes,  but  then  follow  through  with  the 
next  thing  that  he  says— a  lack  of  bizarre  think- 
ing. 
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Q.  Yes ;  I  am  asking  you  for  the  definitions  and 
going  along  with  you —    A.  Yes. 

Q.  I  say  the  prior  findings  that  the  psychologist 
talks  about,  which  you  say  you  read,  incorporated 
as  a  basis  for  your  report,  talks  about  these  other 
findings?  A.  Not  as  a  basis  for  my  report.  As 
an  auxiliary,  as  an  ancillary  element. 

Q.  Ancillary  element,  auxiliary  or  anything 
you  like;  you  read  it?     A.  Yes,  but  I  don't  re- 

3623  member  everything  that's  in  it. 

Q.  Well,  are  you  telling  us  that  you  made  a 
report  as  to —    A.  I  based  my  report  on  that. 

Q.  Let  me  finish  my  question,  please,  doctor. 
A.  All  right. 

Q.  Are  you  telling  us  that  you  made  a  mental 
report  on  a  17-year-old  boy  without  taking  into 
consideration  everything  that  you  had  at  that 
time?  A.  I  did  take  it  into  consideration  but  I 
did  not  base  my  final  conclusion  solely  on  the 
psychological  report. 

Q.  But  you  took  that  into  consideration?  A. 
onnA         Yes,  as  a  part  of  the  whole  picture. 

Q.  That's  what  I  am  asking  you,  doctor.  A. 
Yes. 

Q.  Then  I  say  to  you  that  this  sentence,  talk- 
ing about  the  evidences  of  peculiar  perception, 
that  we  went  through  and  the  other  things  that 
we  go  through,  these  signs  of  ego  defense — these 
are  signs  that  we  referred  to  before,  isn't  that 
right?    A.  Yes. 

Q.  And  the  report  says  "Coupled  with  clear- 
cut  disorganization  and  bizarre  thinking"?  A. 
Lack. 

Q.  Yes,  coupled  with  the —  A.  Yes,  but  you 
omitted  the  word  "lack." 
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Q.  Coupled  with  the  lack  of  these  things,  isn't 
that  right?    A.  Yes,  that's  what  it  says. 

Q.  Suggest   that   we   may   be   dealing   with   a 
psychotic  personality?    A.  Yes. 

Q.  So  that  if  the  "lack"  weren't  there,  there 
would  be  no  question  about  it,  right? 

Mr.  Dermody:    I  object  to  the  form  of 
the  question. 

Mr.  Solomon:     I'll  withdraw  the  ques- 
tion. 


3626 


Q.  Now,  we  said  before  that  disorganization 
and  bizarre  thinking  might  be  psychotic  ideation, 
correct?  A.  If  disorganization  were  present  it 
would  be  a  reason — 

Q.  I  am  just  asking  you  again,  doctor.  Didn't 
you  say  before  that  disorganization  and  bizarre 
thinking  might  be  classified  as  psychotic  ideation 
or  vice  versa,  psychotic  ideation  might  be —  A. 
No,  the  lack  of  it. 

Q.  I  am  not  talking  about  "lack".    Will  you 
confine  yourself  to  my  question?     A.  Then  con-        3627 
fine  yourself  to  the  report. 

Q.  I  am  asking  you,  doctor,  to  confine  yourself 
to  my  question. 

The  Court:    Now,  please. 

Q.  Did  you  say  that  disorganization  and  bi- 
zarre thinking  could  be  classified  as  psychotic  ide- 
ation, or  psychotic  ideation  could  be  classified  as 
bizarre  or  disorganized  thinking?     A.  Yes. 

Q.  Psychotic  ideation  —  an  example  of  that 
would  be  hallucinations  or  the  hearing  of  voices 
and  many  other  things  that  you  know  about?  A. 
Confusion. 
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Q.  And  confusion,  correct?    A.  Yes. 

Q.  Disorganization  would  be  an  ego,  correct? 
A.  Yes. 

Q.  If  those  exist  which  we  now  say,  the  word 
"lack"  indicates  the  absence  of,  then  there  would 
be  no  question  that  this  individual  could  be  looked 
upon  as  psychotic — I  withdraw  the  question  and 
reframe  it.  It  is  confusing.    A.  It  is  confusing. 

Q.  You  say  that  those  factors  of  psychotic  idea- 

3629  tion,  some  of  which  I  have  given  an  example  of 
and  some  of  which  you  say  existed  in  Billy  Byers 
together  with  the  other  findings,  then  in  your 
mind  there  would  be  no  question  but  that  he  was 
a  psychotic  individual,  is  that  right? 

Mr.  Dermody:  I  object  to  the  form  of 
the  question. 

The  Court:    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  Hallucinations  would  be  disorganization  and 
bizarre  thinking,  would  they  not?     A.  It  would 

3630  show  a  bizarre  thinking. 

Q.  Yes?    A.  And  a  disorganization,  yes. 

Q.  And  if  this  report  read  that  there  is  odd 
use  of  language,  evidences  of  peculiar  perception, 
together  with  hallucinations — if  he  had  that, 
would  there  be  any  question  in  your  mind  but 
that  the  individual  was  psychotic? 

Mr.  Dermody:  I  object  to  the  form  of 
that  question. 

The  Court:  Objection  overruled.  I  allow 
this  question  as  a  test  of  the  witness' 
qualifications.  He  is  testifying  as  an 
expert. 


1211 

Dr.  John  H.  Cassity,  for  People — Rebuttal  3631 

— Cross 

A.  Hallucination  taken  out  of  the  context  of  the 
general  pattern  does  not  necessarily  mean  that 
the  individual  is  psychotic. 
Q.  I  just  asked — 

The  Court :    Wait  a  minute.  Finish  your 
answer.   Have  you  finished? 
The  Witness:    Yes,  I  think  so. 

Q.  I    asked    you,    doctor,    that    hallucinations 
coupled  with  what  I  read  before — did  you  under-         o632 
stand  my  coupling  that  with  the  other  factors?  A. 
With  the  disorganization  and  bizarre  thinking? 

Q.  No,  no.  We  understood  that  hallucination 
was  disorganization  or  bizarre  thinking,  didn't 
we?  A.  Then  what  are  you  talking  about, 
''coupled"? 

Q.  How  can  you  couple  hallucination  with  dis- 
organization or  bizarre  thinking,  is  that  what 
you  are  saying?  A.  I  still  don't  understand 
what  you  are  talking  about. 

Q.  I  will  try  to  be  more  explicit  for  your  bene- 
fit, doctor.  I  say  if  you  couple  hallucination,  which  3633 
you  say  is  the  equivalent  of  disorganization  and 
bizarre  thinking,  together  with  the  odd  use  of 
language  and  evidences  of  peculiar  perception, 
would  you  say  that  then  the  individual  who  is 
described  by  that  was  psychotic?  A.  Well,  that's 
a  very  vague  description  and  I  couldn't  get — I 
couldn't  make  out  a  report  and  say,  for  example, 
on  the  basis  of  what  you  are  asking  me,  even 
though  I  admit  it,  and  then  try  to  prove  your 
point. 

Q.  Now,  I  will  read  on  and  read  the  words  fol- 
lowing "bizarre  thinking".  "Suggest  that  we 
may  be  dealing  with  a  psychotic  personality  (who 
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acts  out  his  intention,  who  is  defending  against  a 
latent  schizophrenia)" — do  you  remember?  A. 
Yes,  I  remember. 

Q.  Isn't  a  latent  schizophrenia  also  identified 
as  schizophrenia  chronic?  A.  No.  "Latent" 
means  "potential"  schizophrenia.  It  doesn't  im- 
ply the  presence  of  schizophrenia.  It  means  the 
potential  schizophrenia  as  the  result  of  the  per- 
sonality pattern,  that  with  certain  things  happen- 

3635  ing,  certain  trauma,  that  the  person  may  develop 
schizophrenia. 

Q.  Is  that  your  statement?  A.  Yes,  that's  my 
statement. 

Q.  Are  you  familiar  with  The  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders,  put  out 
by  The  American  Psychiatric  Association  Hospi- 
tal Service?    A.  Yes. 

Q.  I  will  read  this  definition  to  you,  if  I  may — 

Mr.  Dermody:  Your  Honor,  I  object  to 
the  reading  of  any  definitions  from  any 
book. 

3636  1^  Court:    Objection  overruled. 

Q.  "Schizophrenia  reaction,  chronic.  Undiffer- 
entiated type  of  chronic  schizophrenic  reactions 
exhibit  a  symptomatology  and  when  the  reaction 
cannot  be  classified  in  any  of  the  more  clearly  de- 
fined types,  it  would  be  placed  in  this  group.  Pa- 
tients presenting  definite  schizophrenic  thought, 
effect  and  behavior  beyond  that  of  the  schizoid 
personality,  but  not  classified  as  any  other  type 
of  schizophrenic  reaction,  would  also  be  placed  in 
this  group.  This  includes  the  so-called  latent,  in- 
cipient   and    pre-psychotic    schizophrenic    reac- 
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tions."   Did  you  hear  me  read  that?    A.  Yes,  I 
heard  you. 

Q.  You  say  you  are  familiar  with  this  book? 
A.  I  am ;  I  refer  to  it  every  day. 

The    Court:     Do   you   agree   with    that 
statement? 
The  Witness:    Yes. 

0.  Well,  doesn't  this  say,  "This  includes  latent 
schizophrenia  in  the  chronic"?     A.  Latent,  yes.         oooo 
The  psychologist  said  that  he — 

Q.  I  am  not  asking  you  what  the  psychologist 
said.  A.  Well,  you  are  reading  from  their  re- 
ports. 

Q.  I  am  asking  you  about  the  definition.  Did 
you  just  say  that  latent  schizophrenia  is  not 
chronic  schizophrenia — is  that  what  you  just 
said?    A.  Yes. 

Q.  Does  this  book  say  that  that  is  so?    A.  No. 

Q.  It  does  not  say — 

The  Court:  Please,  don't  let  us  have 
any  shouting. 

Mr.  Solomon :  All  right,  I  will  lower  my 
voice. 

Q.  The  definition  in  the  book  that  you  say  you 
know,  The  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders  by  The  American  Psychiatric 
Association  Hospital  Service,  I  will  read  to  you 
again:  "Schizophrenia  reaction,  chronic.  Undif- 
ferentiated type  of  chronic  schizophrenic  reac- 
tions exhibit  a  symptomatology  and  when  the  re- 
action cannot  be  classified  in  any  of  the  more 
clearly  defined  types,  it  would  be  placed  in  this 


3639 


1214 

3640  Dr.  John  H.  Cassity,  for  People — Rebuttal 

— Cross 

group.  Patients  presenting  definite  schizophrenic 
thought,  effect  and  behavior  beyond  that  of  the 
schizoid  personality,  but  not  classified  as  any 
other  type  of  schizophrenic  reaction,  would  also 
be  placed  in  this  group.  This  includes  the  so- 
called  latent,  incipient  and  pre-psychotic  schizo- 
phrenic reactions."  A.  That's  right. 

Q.  So  do  you  understand  from  this  definition — 
A.  Yes. 

3641  Q-  — that  the —    A.  But  may  I  point  out  one 
thing  that  the  report  says? 

Q.  Will  you  let  me  finish  the  question?    A.  The 
report  says — 

Mr.  Solomon:  I  ask  that  that  be 
stricken  out. 

The  Court:  Motion  denied.  Please  pro- 
ceed. 

Mr.  Solomon:  I  respectfully  except.  I 
can't  examine  this  witness  if  your  Honor 
is  examining  him. 

The  Court:     Please  proceed  with  your 

3642  answer,  doctor. 

Mr.  Solomon:  There  is  no  question  to 
be  answered. 

The  Court:    Please  proceed. 

A.  (continued)  The  report  that  you  read  from, 
from  the  statement  that  you  read — 

Mr.  Solomon:  May  I  have  the  question 
read,  Judge,  that  he  is  answering? 

The  Court:  Please  proceed  with  what 
you  want  to  say,  doctor. 

Mr.  Solomon :  Then  there  is  no  question. 

The  Court:    Go  ahead. 
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A.  (continued)  The  statement  that  you  read  from 
the  psychological  report  alluded  to  the  possible 
defense  against  schizophrenic  reaction.  It  did 
not  say  that  there  was  the  presence  of  a  schizo- 
phrenic reaction.  It  said  that  there  might  pos- 
sibly be  a  defense — that  defenses  might  possibly 
be  thrown  up  against  the  schizophrenic  process. 
That's  what  the  report  says. 

Q.  So  I  ask  you  again,  what  is  the  definition  of 
latent  schizophrenia?   A.  Potential  schizophrenia.         3644 

Q.  And  I  ask  you  if  chronic  schizophrenia  in- 
cludes latent  schizophrenia?  A.  No,  chronic 
schizophrenia  is  already  schizophrenia. 

Q.  Then  this  definition,  this  book  is  wrong?  A. 
No,  I  didn't  say  it  was  wrong. 

Q.  Well,  where  it  says  "schizophrenia,  chronic 
type"  and  this  includes  latent,  that  is  incorrect? 

The  Court :  It  may  include  latent  but  it 
doesn't  mean  that  "chronic"  is  "latent." 
That's  where  you  miss  the  point,  Mr. 
Solomon. 

Mr.  Solomon:  I  object  to  that  and  ask  3645 
that  that  be  stricken.  I  don't  miss  any- 
thing and  I  am  not  going  to  have  the  Court 
state  whether  I  miss  any  point.  The  jurors 
will  know  whether  I  miss  any  point  or 
whether  he  misses  any  point. 

The  Court:    Please  proceed. 

Mr.  Solomon  :    Thank  you. 

Q.  If  I  tell  you  that  this  definition  includes,  in 
quotes,  "latent",  would  you  still  say  that  chronic 
schizophrenia  does  not  include  latent?  A.  Latent 
means  potential. 
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Q.  Just  answer  my  question.  A.  I  do  not  think 
it  means  that  it  does  not  exist  on  the  surface  at 
the  time  that  the  diagnosis  is  made  of  " latent." 
Latent  schizophrenia  means  that  the  individual 
may  possibly  develop  schizophrenia. 

Q.  Doctor,  "latent"  we  know  is  something 
that's  not  apparent  to  the  eye?    A.  That's  right. 

Q.  And  when  a  matter  is  chronic,  does  it  mean 
that  it   sometimes   shows  up   and   sometimes  it 

3647  doesn't  show  up!     A.  No,  chronic  schizophrenia 
— they  usually  show  a  pretty  consistent  pattern. 

Q.  When  you  say ' '  pretty  consistent ' ',  you  imply 
there  are  parts  that  are  different?  A.  Chronic 
schizophrenics  are  usually  flat  personalities ;  they 
are  not  in  good  touch  with  reality  situations; 
they  do  not  make  good  social  contacts  and 
they  also  may  be  subject  to  bizarre,  delusional 
thinking. 

Q.  Just  like  it  says  here,  but  that's  a  psychosis, 
isn't  that  so?    A.  Yes,  that's  a  psychosis. 

Q.  And  a  psychosis  is  a  mental  illness  which  we 

3648  as  laymen  know  as  insanity,  is  that  right?     A. 
Yes. 

Q.  Now,  coming  down  to  the  third  paragraph 
here — 

The  Court:  The  comment  that  I  made 
concerning  latent  and  chronic  schizo- 
phrenia is  stricken  from  the  record  and 
the  jury  instructed  to  disregard  it.  You 
will  take  the  testimony  on  that  subject 
from  the  witnesses,  not  from  the  Court.  I 
will  concede  on  the  record  I  am  not  quali- 
fied to  give  any  testimony  on  that  subject 
or  make  any  statements  concerning  it. 
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Mr.  Solomon:     May  I  say  the  same  for 
myself  on  the  record? 

The  Court :    All  right,  proceed. 

Q.  Now,  you  know  that  part  of  the  psychology 
test  is  the  Rorschach  test?    A.  Yes. 

Q.  And  that  is  a  standard  test  which  is  given 
pretty  much  all  the  time?  A.  Yes,  in  a  large 
number  of  cases.  In  all  cases  of  this  importance 
it's  routine. 


The  Court:  When  you  say  "routine", 
you  mean  in  important  cases  you  give  the 
Rorschach  test? 

The  Witness:    Yes,  sir. 

Q.  All  examinations  which  you  conduct  and  on 
which  you  make  reports  for  this  court  are  im- 
portant, isn't  that  right — you  always  give  the 
Rorschach  test?    A.  Not  always,  no. 

Q.  You  would,  though,  to  a  person  charged 
with  murder  in  the  first  degree,  would  you  not? 
A.  Yes. 

Q.  And  it  would  become  part  of  the  test  upon 
which  you  would  base  your  report,  right?  A. 
Yes. 

Q.  Now,  if  I  tell  you  that  this  report  reads 
further,  "The  Rorschach  picture  is  that  of  an 
emotionally  immature",  can  you  explain  how  the 
Rorschach  test  would  show  that  Billy  Byers  is 
emotionally  immature?  A.  The  Rorschach  test 
consists  of  showing  the  individual  a  number  of 
ink  blots — ten,  as  a  matter  of  fact.  Ordinarily 
the  normal  individual,  the  perfectly  normal  in- 
dividual sees  similar  things.  For  example,  one 
thing  looks  like  a  bear  rug.  The  normal  individual 
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will  see  a  bear  rug.  That's  the  first  response 
you'll  get.  But  if  you  take  a  schizophrenic  indi- 
vidual he  will  begin  seeing  it  piecemeal;  he  will 
see  a  little  piece  here  in  the  center  if  you  start 
talking  to  him.  He  won't  see  a  bear  rug.  He  will 
start  seeing  out  on  the  edges  and  in  the  center. 
And  then  there  are  so  many  variations  of  what 
individuals  see  in  these  pictures  that  they  have 
been  more  or  less  studied  very  carefully  and  at- 

3653  tempts  have  been  made  to  classify  them  with  the 
controls — those  of  schizophrenics,  those  of  psycho- 
neurotics, those  of  psychopaths — these  have  been 
compiled  by  various  Rorschach  students. 

Just  exactly  what  our  psychologist  was  refer- 
ring to  and  how  he  came  to  his  conclusions  in  this 
Rorschach,  I  wouldn't  know.  It  would  only  be 
through  his  testimony  that  it  could  be  made  clear, 
but  I  want  to  emphasize  that  we  use  these  tests 
merely  as  an  adjunct  and  we  don't  base  our  con- 
clusions on  these  tests. 

Q.  Well,  you  didn't  explain  how  that  lines  up 
ocka  with — you  have  explained  the  Rorschach  test  but 
you  haven't  explained  how  it  lines  up  with  emo- 
tionally immature.  Give  us  examples  of  "emo- 
tionally immature".  A.  Well,  it  is  an  individual 
who  doesn  't  act  his  age  emotionally ;  he  is  child- 
ish possibly. 

Q.  Okay.  Now,  getting  back  to  that  mental 
status.  You  came  to  that  mental  status — that  is 
not  a  diagnosis?    A.  No. 

Q.  That  is  a  summary  of  an  examination,  cor- 
rect? A.  Just  a  brief  summary  of  this  four-page 
question  and  answer  and  by  observation — 

Q.  And  your  observation?  A.  — of  the  indi- 
vidual. 
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Q.  In  your  examination  of  this  individual 
Byers,  you  made  no  inquiry  as  regards  his  spend- 
ing of  his  spare  time,  is  that  right?  A.  No,  it  is 
not  right,  as  I  recall. 

Q.  You  did?    A.  Yes. 

Q.  And  you  made  no  reference  to  that  in  your 
"mental  status"?    A.  No,  I  just  make  a  brief — 

Q.  You  did  not  think  that  that  was  of  im- 
portance? 

Mr.  Dermody :     Objection,  your  Honor. 
The  Court :     Objection  overruled. 


Q.  You  didn't  think  that  that  was  important, 
correct,  to  put  in  there?    A.   (No  answer.) 

The  Court:  To  put  in  the  "mental 
status"  as  to  how  he  spent  his  spare  time  ? 

The  Witness:  Evidently  I  didn't  at  that 
time.  I  wanted  just  to  make  a  notation  of 
his  behavior;  I  wanted  to  make  a  notation 
of  the  brief  conclusion  that  I  came  to  from 
my  personal  examination  of  him. 

Q.  Well,  I  say,  and  I  ask  you  to  state — you  say 
that  you  examined  him  as  regards  his  spending 
of  his  spare  time,  right?    A.  Yes. 

Q.  And  you  admit  that  that's  an  important 
element  in  the  individual's  make-up?  A.  Yes, 
certainly. 

Q.  And  you  say  you  didn't  put  it  in  the 
"mental  status"  because  of— what  was  the  an- 
swer? I  didn't  get  that  answer.  A.  Because 
there's  no  use  in  using  a  question-and-answer 
type  of  examination  and  then  including-  it  all  in 
the  summary. 
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By  the  Court: 

Q.  You  mean  the  mental  status  is  a  summary? 
A.  Well,  it  was  a  brief  notation  regarding  my 
opinion  of  his  behavior. 

Q.  Without  going  into  the  details  that  caused 
it?  A.  Yes.  There's  no  use  of  incorporating  all 
these  questions  and  answers  again. 


3659 


By  Mr.  Solomon: 

Q.  Can  you  not  classify  the  spending  of  spare 
time  of  a  predictable  individual  in  certain  hobbies 
without  making  up  all  the  questions  and  answers  ? 
A.  Yes,  that's  the  only  thing  I've  got  to  base  my 
conclusion  upon. 

Q.  Did  you  examine  his  background  as  to  ag- 
gressive acts'?    A.  Yes. 

Q.  And  you  had  that  in  the  report?  A.  In  the 
report  I  think  I — 

Q.  You  did  not  include  that  in  your  ' 'mental 
status"?    A.  No;  those  four  or  five  lines  are  all 
that  I  included  at  that  particular  time  after  my 
3660         initial  examination  of  the  defendant. 

Q.  You  didn't  think  it  was  important  to  in- 
clude it?  A.  I  didn't  think  it  was  necessary  to 
repeat  it. 

Q.  You  knew  that  he  was  charged  with  murder 
in  the  first  degree,  in  that  there  was  a  stabbing 
of  a  woman  twenty-one  times — do  you  know  that? 
A.  I  am  familiar  with  that. 

Q.  You  are  familiar  with  that?  Now  let  me  ask 
you  this,  doctor:  In  your  report,  Defendant's 
Exhibit  A  in  Evidence,  I  believe — if  I  am  wrong 
I  would  be  glad  to  be  corrected — you  stated, 
"These  traits,  this  sort  of  reaction  under  the  cir- 
cumstances reflects  a  fickleness  and  vacillation  in 
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character  drive."  Do  you  remember  that  state- 
ment in  the  report  which  is  now  in  evidence  and 
which  the  jury  has  had  read  to  them — do  you 
remember  that!  A.  Yes,  I  remember  that,  but 
why  don't  you  read  the  preceding  statement  that 
I  based  that  conclusion  upon? 

Q.  Will  you  let  me  ask  you  questions,  doctor, 
and  try  to  answer  them,  please?    A.  Go  ahead. 

The  Court:     You  take  care  of  the  an- 
swers and  he  will  take  care  of  the  ques-         3662 
tions. 

The  Witness :    As  long  as  he  does,  I  will 
be  glad  to  answer. 


&j 


Q.  Now,  these  words  "fickleness  and  vacillation 
in  character  drive"  were  the  words  that  you 
used;  right?    A.  Yes. 

Q.  And  you  used  those  words  to  describe  the 
individual  Billy  Byers;  right?    A.  Yes. 

Q.  Now,  you  knew  at  the  time  when  you  wrote 
those  words  that  the  charge  here  was  that  Billy 
Byers,  either  alone  or  with  another,  is  supposed 
to  have  stabbed  to  death  a  woman;  you  knew 
that?    A.  Yes. 

Q.  And  you  knew,  you  told  us,  I  believe,  that 
there  were  some  21  stab  wounds  in  the  cadaver 
of  this  deceased  woman?  A.  I  didn't  tell  you 
that. 

Q.  You  didn't  know  that?  A.  I  have  heard  it. 
You  said  I  told  you. 

Q.  I  said  you  knew?  A.  Yes,  I  heard  it  re- 
ported.  I  didn't  hear  Dr.  Vance's  testimony. 

The  Court:    No.    But  before  Dr.  Vance 
testified,    when    you    were    examining    the 


3663 


3665 


1222 


3664  Dr.  John  H.  Cassity,  for  People — Rebuttal 

— Cross 

defendant  as  to  his  sanity,  did  you  know 
about  the  number  of  wounds? 

The  Witness:  I  didn't  know  the  exact 
number,  but  I  remembered  it  was  a  number 
of  wounds  in  the  heart. 

Q.  You  knew  there  were  a  number  of  wounds ; 
is  that  right?    A.  Yes. 

Q.  You  knew  it  was  a  stabbing-;  right?    A.  Yes. 

Q.  Did  you  also  know  that  the  deceased  was 
allegedly  struck  with  a  blunt  instrument  in  the 
head?    A.  Yes. 

Q.  You  also  knew  that?    A.  Yes. 

Q.  And  then  you  examined  the  individual  that 
you  are  examining,  Billy  Byers,  and  you  said, 
"reflects  a  fickleness  and  vacillation  in  character 
drive";  is  that  right?    A.  Yes. 

Q.  Now,  would  you  say  that  it  is  concomitant 
with  an  individual  having  fickleness  and  vacilla- 
tion in  character  drive  to  either  kill  a  person  by 
stabbing  that  person  with  a  knife  21  times  and 
striking  that  person  with  a  blunt  instrument  three 
times?    A.  Would  you  read  that  again,  please? 

(The  record  was  repeated  by  the  Ste- 
nographer.) 

The  Witness:  Not  necessarily  char- 
acteristic, if  that's  what  you  mean. 

The  Court:  Could  a  person  described 
as  this  one  is  described — 

Mr.  Solomon:  I  object  to  that  and  ask 
that  it  be  stricken. 

The  Court :  Let  me  finish  and  then  you 
can  object.  I  withdraw  that.  Does  it  rule 
out  from  your  knowledge  as  a  psychiatrist 
that  a  person  characterized  as  he  was  in 
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that  report  could  not  have  stabbed  some- 
body and  hit  him  on  the  head? 

The  Witness :  It  does  not  rule  it  out  at 
all,  the  possibility. 

Q.  It  does  not  rule  it  out  as  a  possibility?  A. 
Right. 

Q.  But  my  understanding  of  your  statement 
was  that  it  is  not  a  probability  in  line  with  that 
characterization;  is  that  right?  ^ffi« 

Mr.  Dermody:  Your  Honor,  I  object  to 
that. 

The  Court:    Would  you  say  that? 
The  Witness :    No. 

Q.  Would  you  say  that  it  was  a  probability 
for  a  person  with  that  characterization  of  yours 
would  do  a  thing  of  that  kind? 

Mr.  Dermody:  I  object  to  the  form  of 
the  question. 

The  Court:     Objection  overruled. 

The  Witness:    Repeat  the  question.  3669 

(The  record  was  repeated  by  the  Ste- 
nographer.) 

The  Court:    Leave  out  "of  yours". 

Q.  That  characterization  which  I  have  read  by 
you  of  Byers,  is  it  a  probability  that  a  person 
having  the  characterization  as  you  have  enu- 
merated or  outlined  here  committed  a  thing  of 
that  kind? 

Mr.  Dermody:  I  object  to  the  form  of 
the  question. 

The  Court:     Objection  overruled. 
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A.  Well,  you  mean  an  individual  of  this  char- 
acteristic that  I  have  denned — 

Q.  Fickleness  and  vacillation  in  character 
drive?  A.  I  have  already  said  it  was  a  possi- 
bility.   I  won't  comment  as  to  the  probability. 

Q.  You  wouldn't  comment  on  the  probability? 
A.  No. 

Q.  Will  you  comment,  sir,  and  say  that  a  person 
in  an  epileptic  furor  would  more   probably   be 

3671  a^e  t°  d°  a  thing  of  that  kind  than  a  person  char- 
acterized as  you  have  by  the  characterization 
"fickleness  and  vacillation  in  character  drive"? 

Mr.  Dermody:     I  object  to  this,  Your 
Honor,  as  being  purely  speculative. 
The  Court:     Objection  sustained. 
Mr.  Solomon:     I  respectfully  except. 

Q.  In  your  study  of  psychiatry,  Doctor,  you 
deal  with  things  and  also  with  individuals,  do 
you  not?    A.  Yes. 

Q.  If  you  find,  for  example,  that  there  is  a 

3672  claim  of  nine  houses  set  fire  in  an  arsonic  manner 
by  an  arsonist,  you  would  take  that  factor  into 
consideration  if  you  found  some  individual  said, 
"I  set  those  nine  houses  afire  because  I  wanted 
to  see  the  engines  come"?  You  would  take  into 
consideration  the  facts  of  the  doing  and  the  indi- 
vidual?    A.  Yes. 

Q.  Now,  in  this  particular  case  the  nature  of 
the  crime  was  known  to  you  at  the  time  you 
examined  Billy  Byers;  right?    A.  Yes. 

Q.  And  would  you  say  that  the  nature  of  the 
crime  was  of  a  psychotic  nature? 

Mr.  Dermody:     Objection,  Your  Honor. 
The  Court:    Objection  sustained. 
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Q.  Would  you  say  that  the  nature  of  the  crime 
was  one  to  lead  you  to  examine  that  more  care- 
fully, a  person  charged  with  the  commission  of 
that  crime  because  of  the  very  nature  of  the 
crime?    A.  Yes. 

Q.  And  would  you  then  say  that  these  state- 
ments in  the  psychological  report,  taking  these 
things  which  I  have  read  and  mentioning  these 
phases  of  mental  illness,  would  have  led  you  to 
come  to  any  conclusion  other  than  the  one  that  3674 
you  came  to?    A.  No. 

Q.  I  read  you  further  from  your  report,  where 
you  say  "These  traits  in  addition  to  an  obvious 
egocentricity  and  air  of  insouciance  displayed  by 
the  defendant  strongly  suggests  a  personality 
pattern  disturbance."  Do  you  remember  dictat- 
ing those  words?     A.  Yes. 

Q.  Those  are  your  words;  is  that  correct?  A. 
Yes. 

Q.  This  is  the  result  of  your  findings;  right? 
A.  Yes. 

Q.  You  say  "strongly  suggests  a  personality 
pattern  disturbance."  What  type  of  personality 
pattern  disturbance  do  these  things  you  have 
heretofore  enumerated  in  this  report  suggest  to 
you?  A.  They  suggest,  as  I  said,  egocentricity, 
a  tendency  to  be  on  the  indifferent  side,  and  to 
be— T  won't  say,  I  won't  go  as  far  as  to  say  irre- 
sponsible, but  of  not  being  particularly  concerned 
about  conforming  to  social  and  ethical  codes. 

Q.  So  that  when  you  just  now  told  us  about  a 
suggested  personality  disturbance,  you  talked 
about  egocentricity?    A.  Yes. 
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Q.  Is  that  egocentricity  the  thing  that  you  re- 
ferred to  as  these  traits?    A.  It  is  one  of  them. 

Q.  I  am  again  asking  you,  tell  us  what  that 
suggested  as  regards  a  personality  pattern  dis- 
turbance? A.  Well,  it  is  the  idea  that  he  has 
been  over-indulged,  that  is,  rather,  a  spoiled 
young  man  over-indulged  by  the  mother. 

Q.  What  was  his  attitude  toward  ethical  stand- 
ards? A.  Well,  I  got  the  impression,  I  got  the 
3677  idea  he  was  not  impressionable  as  to  accepted 
social  and  ethical  standards. 

Q.  Doctor,  you  told  us  before  you  were  fa- 
miliar with  this  volume  that  I  hold  in  my  hand, 
Diagnostic  and  Statistical  Material  on  Mental 
Disease  of  the  American  Psychiatric  Association 
Mental  Hospital  Service?    A.  Yes. 

Q.  Do  you  know  that  this  volume  enumerates 
a  certain  number,  and  no  more,  personality  pat- 
tern disturbance  types?     A.  Yes. 

Q.  What  are  they?  A.  Well,  there's  the  schizoid 
type;  then  there's  one  for  drug  addiction  and 
alcohol. 

Q.  I  don't  find  that  one. 

Mr.  Dermody:    Your  Honor,  I  object. 

Q.  I  am  asking  you  again,  Doctor.  You  say 
you  are  familiar  with  this  book.  A.  There's  an 
inadequate  type;  that's  number  one. 

Q.  Number  two?  A.  Schizoid;  and  I  believe 
there's  the  aggressive. 

Q.  Doctor  the  third  is  cyclothymic.  What  is 
the  fourth?    A.  Aggressive,  I  think. 

Q.  Can  I  spell  it?    A.  Yes. 

Q.  Paranoid,  isn't  that  right?  A.  Paranoid 
personality,  yes. 
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Q.  P-a-r-a-n-o-i-d?  A.  Yes.  That  means 
persecutory. 

By  the  Court: 

Q.  What  does  paranoid  mean?  A.  Persecutory, 
that  is,  you  have  a  tendency  to  be  over-sensitive 
and  to  misinterpret. 

Q.  A  persecution  complex?  A.  Yes,  without 
necessarily  being  insane. 

Q.  But  not  based  in  fact,  is  that  it?     A.  Yes.        3680 
It  does  not  amount  to  a  delusion  because  this  is 
a  personality   hypersensitivity,   where   the    indi- 
vidual is  overly  suspicious. 

Q.  So  that  there  are  four  personality  pattern 
disturbance  types;  correct?     A.  Yes. 

Q.  And  when  you  said  personality  pattern  dis- 
turbance these  are  the  types  that  are  classified 
as  such;  is  that  right?     A.  Yes. 

Q.  So  it  is  not  over-indulgence,  it  is  not  these 
other  words  that  you  used,  egocentricity  or  fickle- 
ness? A.  But  the  personality  pattern — the  for- 
mation of  the  personality  pattern  itself  may  be  3681 
largely  influenced  by  environmental  circum- 
stances, such  as  over-indulgence  on  the  part  of 
the  mother. 

Q.  Now,  you  went  on  and  said  that  would 
strongly  suggest  a  personality  pattern  disturb- 
ance?   A.  Yes. 

Q.  Which  one?  A.  Well,  I  would  say — I  qualify 
it  in  the  diagnosis  by  saying  the  aggressive  type. 

Q.  Which  one  of  the  four  that  we  have  listed 
here  as  recognized  by  the  Society  as  being  per- 
sonality pattern  disturbance, —  A.  I  haven't 
finished  my  answer. 

Q.  I  am  sorry,  Doctor.  A.  In  the  personality 
pattern  disturbance  we  have  what  you  call  pro- 
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fessional  license.  When  they  don't  fit  into  any 
of  those  four  categories  I  use  the  term  personality 
pattern  disturbance  and  then  qualify  it.  I  said 
"aggressive  type"  in  parenthesis. 

By  the  Court : 

Q.  It  didn't  fit  into  any  of  these  four  classi- 
fications?    A.  No. 

Q.  But  you  nevertheless  examined  further  and 

3683  in  fitting  into  those  four  classifications,  you  did 
not,  call  him  one  of  those  four?    A.  Yes,  sir. 

Q.  And  then,  instead  of  that,  after  examining, 
you  called  him  what?  A.  Aggressive;  personality 
pattern  disturbance,  aggressive  type,  with  ego- 
centric features. 

By  Mr.  Solomon: 

Q.  You  say  that  that  is  in  this  report  or  classi- 
fication, as  such? 

The  Court :  No.    He  said  not  finding  him 
classified  in  any  of  those  four  categories 

3684  that  you  enumerated,  he  then  did  what  his 
profession  permits,  to  classify  him  as  he 
did. 

Q.  I  say  now,  Doctor,  you  just  said  that  you 
classified  him  as  an  egocentric,  aggressive,  or 
some  words  you  used,  that  you  put  those  in  this 
report.    A.  Will  you  let  me  see  that  report? 

Q.  Surely  (handing).  A.  Yes,  I  so  define 
that.  "These  above-mentioned  traits  strongly 
suggest  a  personality  pattern  disturbance.  How- 
ever, as  was  stated  above,  no  psychotic  ideation 
was  at  anv  time  in  evidence." 
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Q.  So  you  don't  find  those  words  which  we 
thought  for  a  moment  you  had  made  as  a  classifi- 
cation, egocentricity,  or  aggressive,  or  whatever 
else  it  was?    A.  When  I  signed  the  case  out — 

Q.  I  am  asking  about  the  report.  A.  It  is  not 
there.  Personality  pattern  disturbance  is,  but 
the  aggressive  type  is  not  included  there. 

Q.  What  I  have  read  is  here?    A.  Yes. 

Q.  What  you  said  as  regards  a  finding  for  these 
four  forms  I  have  given  you,  and  which  you  said 
you  didn't  put  in  the  report?     A.  Yes. 

Q.  And  it  is  not  in  the  report?     A.  No. 

Q.  Now,  reading  again  from  this  report,  it 
states  as  follows:  "These  traits  in  addition  to 
an  obvious  egocentricity  and  air  of  insouciance 
strongly  suggests  a  personality  pattern  disturb- 
ance. However,  as  was  stated  above,  no  psy- 
chotic ideation  was  at  any  time  in  evidence." 
A.  Yes. 

Q.  Now,  you  used  the  word  "However",  is  that 
right,  before  you  state  anything  else  in  the  second 
sentence  ;  correct  ?    I  will  read  that  again  for  you, 
Doctor,   so  that  we  can  understand  each  other.         008/ 
A.  Please. 

Q.  "These  traits  in  addition  to  an  obvious  ego- 
centricity and  air  of  insouciance  displayed  by  the 
defendant  strongly  suggest  a  personality  pattern 
disturbance.  However,  as  was  stated  above,  no 
psychotic  ideation  was  at  any  time  in  evidence." 
A.  Yes. 

Q.  Now,  you  use  the  word  "However"  at  the 
very  beginning  of  the  second  sentence;  correct? 
A.  Yes. 

Q.  And  you  used  that  word  "However",  as  was 
stated  above,  to  modify  or  to  explain  why  you  do 
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not  find  any  psychosis  here;  is  that  right?  A. 
No.  Do  you  want  me  to  explain  what  I  meant  to 
convey? 

The  Court:   Please. 

Mr.  Solomon:  I  ask  that  the  witness  be 
asked  to  answer  my  question. 

The  Court :  The  witness  will  please  pro- 
ceed and  explain  what  he  meant. 

Mr.  Solomon :  I  ask,  Your  Honor — 

3689  The  Court:   Now,  you  have  asked  and  I 
have  ruled. 

Mr.  Solomon:  I  have  a  question.  Does 
Your  Honor  rule  my  question  out? 

The  Court :  The  witness  will  continue 
the  statement. 

Mr.  Solomon:  May  I  ask  that  the  ques- 
tion be  read  to  the  witness? 

The  Court:  Now,  Mr.  Solomon,  after 
the  witness  is  through  answering. 

Mr.  Solomon:  I  don't  know  what  ques- 
tion he  is  answering. 

3690  The  Court:    Please  proceed. 

The  Witness:  The  question  that  you 
asked  me  was  about  my  use  of  the  word 
"However"  in  relation  to  the  above  find- 
ings. Now,  here  is  what  I  meant,  that 
though  he  had  shown  these  traits,  these 
personality  traits  or  personality  quirks,  at 
the  same  time,  however,  he  showed  no  signs 
of  insanity  of  being  psychotic.  He  had  had 
his  personality  quirks  but  he  wasn't  in- 
sane.    That  is  the  idea  I  meant  to  convey. 

Q.  Now,  you  just  classified  traits  as  quirks. 
Is  that  the  word  you  used?  A.  I  did  it  deliber- 
ately so  that  it  could  be  clear  what  I  meant. 
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Q.  And  you  mean  to  imply  that  the  traits  which 
you  described —    A.  Peculiarities. 

Q.  That  word  is  less  important  and  should  be 
given  less  consideration  than  traits,  is  that  right? 
A.  We  don't  use  that  in  any  scientific  reports  or 
psychiatric  reports  or  psychologic  reports. 

Q.  May  I  ask  you  to  use  the  words  you  used 
here  or  explain  why  you  used  them?  You  called 
them  traits,  didn't  you?    A.  Yes. 

Q.  You  didn't  call  them  quirks,  did  you?     A.         3692 
No. 

Q.  You  are  the  one  classifying  them  as  quirks. 
Are  you  or  aren't  you?  A.  A  quirk  is  a  pe- 
culiarity. 

Q.  And  a  trait  is  a  major  factor  in  the  makeup 
of  an  individual;  right?    A.  Yes. 

Q.  So  that  you  want  us  now  to  understand 
that  these  factors  which  you  found  were  just 
minor  peculiarities;  is  that  what  you  are  telling 
us?    A.  No. 

Q.  So  that  you  intend,  then,  to  change  the  words 
of  your  report  now,  do  you? 


Mr.  Dermody:    Your  Honor,  I  object  to 
this  as  being  argumentative. 

Q.  You  say  "However,  as  was  stated  above,  no 
psychotic  ideation  was  at  any  time  in  evidence." 
You  mean,  not  having  found  any  psychotic  idea- 
tion, you  disregard  all  the  rest?  Isn't  that  what 
you  mean  there?  A.  No,  I  don't  mean  any  such 
thing. 

Q.  Do  you  mean  that,  having  found  no  psy- 
chotic ideation,  the  rest  of  it  cannot  be  classified 
as  psychotic?     A.  Obviously. 


3693 
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Q.  Is  that  what  you  mean?  A.  If  I  say  he  had 
no  psychotic  ideation,  obviously  he  is  not  psy- 
chotic. 

Mr.  Solomon:  Let  me  have  that  answer 
re-read,  please. 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

Q.  Are  you  telling  us,  Doctor  that  a  person 

3695  cannot  be  psychotic  unless  he  has  psychotic  idea- 
tion?   A.  Yes. 

Q.  There  is  no  form  of  insanity  where  psychotic 
ideation  does  not  exist?  Yes  or  No?  A.  They 
wouldn't  be  insane  if  they  didn't  have  psychotic 
symptoms. 

Q.  Do  you  know  the  difference  between  symp- 
toms and  psychotic  ideation?  Is  there  a  differ- 
ence, Doctor?    A.  Yes. 

Q.  So  that  your  interchange  of  the  words  is 
incorrect?     A.  Will  you  repeat  that  question? 

(The  record  was  repeated  by  the  stenog- 

3696  rapher.) 

The  Court :  Between  symptoms  and  idea- 
tion. 

The  Witness:   Yes,  there  can  be. 

Q.  And  before  that  did  you  tell  us  that  there 
can  be  no  psychosis  or  any  insanity  unless  ac- 
companied by  psychotic  ideation?  Yes  or  No,  is 
that  what  you  are  saying?  A.  I  said  that,  but 
may  I  qualify  it? 

The  Court:  Yes,  please  qualify  it  if  you 
want  to. 
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Q.  You  better  qualify  it. 

Mr.  Dermody:    I  object  to  this. 

The  Court:  "You  better  qualify  it"  is 
stricken  from  the  record. 

Mr.  Solomon:  I  am  sorry.  I  lost  my- 
self. 

The  Court:   Go  ahead  and  qualify  it. 

The  Witness :  In  psychosis  an  individual 
usually  has  psychotic  ideation,  meaning- 
such  things  as  having  delusions  or  halluci- 
nations or  confusion  in  thinking.  However, 
in  certain  types  of  psychotic  reactions,  such 
as  acute  depressions,  the  individual  may 
be  very  greatly  depressed  and  suicidal 
without  having  a  clear  knowledge  of  why 
he  feels  that  way,  and  consequently  in  that 
type  of  case  you  wouldn't  have  the  psy- 
chotic ideation  in  the  sense  that  you  would 
have  it  in  some  other  forms  of  mental 
disease. 
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Q.  As  a  matter  of  fact,  you  wouldn't  have  it         3699 
at  all  in  that  type  of  insanity,  and  you  would  have 
insanity?    A.  You  could  have. 

Q.  So  that  there  may  be  psychosis  without  psy- 
chotic ideation?    A.  Yes. 

Q.  As  a  matter  of  fact,  you  have  that  in  chronic 
schizophrenia  ;  isn't  that  right?  Yes  or  No,  some- 
times? A.  Sometimes  you  have  an  emotional 
flatness  and  a  tendency  to  withdraw  from  reality 
without  having  any  actual  delusions  or  hallucina- 
tions, that  is  true. 

Q.  So  that  in  line  with  your  explanation  you 
could  have  chronic  schizophrenia  without  psy- 
chotic ideation;  isn't  that  right?    A.  I  would  say 
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that  you  could  have  chronic  schizophrenia  without 
delusions  or  hallucinations. 

Q.  And  halluciations  and  delusions  without 
psychotic  ideation?    A.  Yes. 

Q.  What  other  forms  of  psychotic  ideations  are 
there  besides  delusions  and  hallucinations?  A. 
Confusion. 

The  Court:    Is  there  any  other — 

3701  Q.  Are  there  any  others  than  confusion? 

The  Court:    Just  a  moment. 

Mr.  Solomon:  I  have  a  question  here, 
Your  Honor. 

The  Court :  You  won't  interrupt  the  wit- 
ness while  he  is  answering. 

Mr.  Solomon:  I  object  to  Your  Honor's 
questioning.  I  am  not  interrupting  the  wit- 
ness, I  am  interrupting  Your  Honor,  with 
all  due  respect. 

The  Court:    Please  behave. 

Mr.  Solomon:    I  am. 

The  Court :  Just  a  moment.  Please  de- 
mean yourself  as  you  should. 

Mr.  Solomon :  I  respectfully  except  to 
Your  Honor's  statements. 

The  Court:  I  am  not  going  to  get  into 
any  quarrel  with  you  because  any  comment 
between  you  and  me  is  not  part  of  the 
case;  it  has  nothing  to  do  with  the  evi- 
dence, and  this  case  will  be  decided  on  the 
evidence  as  given  from  the  witness  stand 
and  not  on  any  colloquy  between  you  and 
me. 

Mr.  Solomon:    Yes,  Your  Honor. 
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The  Court:  Please  read  the  last  ques- 
tion put  by  Mr.  Solomon. 

(The  record  was  repeated  by  the  Stenog- 
rapher as  follows:  "Q.  What  other  forms 
of  psychotic  ideations  are  there  besides 
delusions  and  hallucinations?  A.  Confu- 
sion.") 

The  Court:  Have  you  finished  your 
answer? 

The  Witness :    Yes.  3704 

Q.  Now,  do  you  tell  us  that  confusion  is  the 
only  other  psychotic  ideation  besides  hallucina- 
tions and  delusions?  A.  No,  they  are  not  the 
only  ones.  Say,  for  example,  in  acute  depressive 
cases  you  have  ideas  of  unworthiness,  ideas  of 
hopelessness,  ideas  of  futility,  which  actually 
have  little  or  no  foundation  in  reality. 

Q.  Now,  you   said  before,   that  we   can  have 
chronic  schizophrenia  without  psychotic  ideation, 
and  the  psychotic  ideation  at  that  time  we  are 
talking  about  were  delusions  and  hallucinations;         qjo^ 
is  that  right?    A.  Yes. 

Q.  Unworthiness?  A.  And  confusion  or  ideas 
of  unworthiness. 

Q.  Ideas  of  unworthiness  and  confusions,  you 
have  added  as  other  forms  of  psychotic  ideations ; 
is  that  correct?    A.  Yes. 

Q.  And  you  add  them  and  say  that  even  they 
as  being  other  forms  of  psychotic  ideation,  can 
be  absent  and  still  a  diagnosis  of  chronic  schizo- 
phrenia may  come;  is  that  correct?  A.  Yes.  It 
is  characterized  by  emotional  flatness  and  with- 
drawal from  reality. 

Q.  Your  answer  is  Yes;  is  that  right?    A.  Yes. 
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Q.  You  also  have  other  forms  of  psychotic 
ideation  which  you  have  not  mentioned?  A.  Yes, 
confabulation. 

The   Court:     What   is   that?     I   didn't 
hear  it. 

The  Witness:     Confabulation.  That  is, 
imagining  things,  that  you  have  been  some 
place  when  you  haven't  been  there.    That 
is  a  characteristic. 
3707 

Q.  And  that  is  a  characteristic  of?  A.  Con- 
fabulation. 

Q.  By  the  words  "psychotic  ideation",  you  can 
have  chronic  schizophrenia  without  that;  is  that 
right?    A.  Yes. 

Q.  And,  you  can  have  chronic  schizophrenia  in 
existence  and  diagnosed  as  such  without  any  of 
these  forms  of  psychotic  ideation?    A.  Yes. 

Q.  And  there  are  other  forms  of  psychotic  idea- 
tion?   A.  Yes. 

Q.  For  example,  paranoid  persecution?     A.  I 
3708         mentioned  delusions. 

Q.  You  mentioned  delusions?    A.  Yes. 
Q.  And  those  you  classified  as  delusions?    A. 
There  can  be  all  kinds  of  varieties  of  delusions, 
including  paranoid. 

Q.  In  view  of  your  latest  statement,  Doctor,  I 
now  read  you  again  your  sentence  "However,  as 
was  stated  above,  no  psychotic  ideation  was  at 
any  time  in  evidence"?    A.  That's  right. 

Q.  So  that  are  we  to  understand,  Doctor,  that 
these  traits  being  present  but  there  being  no 
psychotic  ideation  you  came  to  the  conclusion  as 
expressed  later  on  that  there  was  no  psychosis? 
A.  That's  right. 
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Q.  I  will  ask  you  to  read  this  report,  Doctor? — 

Mr.  Solomon:  Your  Honor,  may  I  have 
it  first  marked  for  identification,  showing 
it  to  Mr.  Dermody  first.  (Shows  offer  to 
Mr.  Dermody.) 

(2  pages  of  report  by  Dr.  Charles  Brown 
dated  Jan.  13  1955,  being  psychiatric  re- 
port on  defendant  Byers  marked  Deft's 
Exh.  E  for  identification.)  3710 

(Mr.  Solomon  hands  Deft's  Exh.  E  for 
Idf.  to  witness.) 

Q.  Now,  have  you   read  that  report,   Doctor? 
A.  Yes. 

Mr.  Solomon :  May  I  offer  it  in  evidence 
at  this  time,  your  Honor,  and  then  put  the 
Doctor,  Dr.  Brown,  on  later. 

Mr.  Dermody:  Your  Honor,  I  am  going 
to  object  to  the  way  this  is  being  intro- 
duced, and,  as  I  understand  it  this  is  a 
report  of  Dr.  Brown  who  has  testified  in 
this  case,  and  he  is  offering  it — 

Mr.  Solomon :  Yes.  I  am  going  to  put 
Dr.  Brown  on. 

The  Court :  Just  a  moment.  Objection 
sustained. 

Mr.    Solomon :    I    respectfully   except. 

Mr.  Sweeny :  I  join  in  the  objection,  your 
Honor. 

The  Court :  Dr.  Brown  has  testified,  and 
you  can't  put  a  report  in  in  lieu  of  testi- 
mony. 

Mr.  Solomon :  I  intend  to  put  Dr.  Brown 
on. 

The  Court :  You  can  put  him  on  as  often 
as  you  want  to,  because  a  witness  is  sub- 
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ject  to  examination  and  to  cross-examina- 
tion, and  your  report  would  not  be  sub- 
ject to  cross-examination. 

Mr.  Solomon :  That  is  correct,  your 
Honor. 

Q.  Now,   Doctor — 

The  Court :  Just  a  moment.  Now,  let  us 
get  the  record.    Have  you  got  the  "Objec- 

3713  tion  sustained",  Mr.   Stenographer? 

Court :    Stenographer :    Yes. 

The  Court :  With  an  exception  to  the 
defendant. 

Mr.  Solomon:    Yes,  your  Honor. 

The  Court :  Was  that  marked  for  iden- 
tification ? 

Court  Stenographer:  Yes,  Defendant's 
Exhibit. 

The  Court:  Yes;  so  Ave  know  what  I 
excluded. 

Mr.  Solomon :  Yes,  it  was  marked  for 
identification. 
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Q.  Now,  you  heard  Dr.  Brown  testify?  A. 
Yes. 

Q.  And,  did  you  disagree  with  any  of  his  find- 
ings other  than  his  ultimate  finding  or  his  diag- 
nosis? 

Mr.  Dermody:    Now,  your  Honor,  I  ob- 
ject to  the  form  of  that  question. 
The  Court :    Objection  sustained. 
Mr.   Solomon :    I   respectfully   except. 

Q.  Would  you  say  that  the  judgment  of  Billy 
Byers  is   grossly  impaired? 


1239 

Dr.  John  H.  Cassity,  for  People — Rebuttal  3715 

— Cross 

The  Court:  What  is  the  question?  (Ques- 
tion read.) 

Mr.  Dermody:  I  object  to  the  form  of 
that  question,  your  Honor. 

The  Court :    Objection  sustained. 

Mr.  Solomon :    I  respectfully  except. 

Q.  Would  you  say  that  the  reasoning  of  Billy 
Byers  is  seriously  impaired? 

Mr.  Dermody:    I  object  to  the  form  of         3716 
that  question. 

The   Court:    Objection  sustained. 
Mr.  Solomon:    I  respectfully  except. 

Q.  Would  you  say  that  Billy  Byers  can  be  de- 
scribed as  indifferent  and  ambivalent  and  weak? 
A.  That  description  fits  pretty  closely  to  what  I 
had  already  stated. 

Q.  Would  you  say  that  there  is  every  reason 
to  feel  that  his  present  state  has  existed  for  a 
long  period,  possibly  several  years? 

The   Court:     You   mean   the  last   part,        3717 
ambivalent,  or  does  that  refer  to  the  parts 
I  sustained  the  objection  to? 

Mr.  Solomon :  I  will  withdraw  the  ques- 
tion, your  Honor. 

Q.  Would  you  say  that  the  individual  that  you 
examined,  as  you  say  from  some  time  in  October, 
the  very  end  of  October,  until  some  time  in 
December  had  gone  through  any —  Question 
withdrawn. 

Q.  Would  you  say  that  Byers  when  you  exam- 
ined him  had  had  any  large  change  in  character 
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or   pattern,   personality   pattern,   of   any    recent 
date  from  when  you  examined  him? 

The    Court:      What    is    that    question? 
(question  read). 

Q.  (continued  by  Mr.  Solomon) :  At  the  time 
when  you  examined  him? 

Mr.  Dermody:     I  object  to  the  form  of 
q7iq  the  question. 

The  Court:    Objection  sustained. 

Q.  Your  examination  in  November  and  Decem- 
ber was  in  relationship  to  an  act  in  March,  is 
that  right? 

Mr.   Dermody:     I  object  to   that,  your 
Honor. 

The  Court:     Objection  sustained. 

By  the  Court: 

Q.  You  examined  him  for  the  purpose  of  deter- 
3720  mining  whether  in  your  opinion  he  was  legally 
sane  or  insane?    A.  Yes,  sir. 

Q.  And  you  made  your  report  on  that?  A. 
Yes,  sir. 

Q.  You  didn't  examine  him  on  whether  he 
committed  a  crime  or  didn't  commit  it,  is  that 
right? 

Mr.    Solomon    (interposing)  :     But   you 
testified  here  a  little  while  ago — 

A.  I  beg  your  pardon,  your  Honor;  during  the 
course  of  the  examination  the  crime  was  dis- 
cussed. 


1241 

Dr.  John  H.  Cassity,  for  People— Rebuttal  3721 

— Cross 

Q.  Discussed,  but  you  were  asked  to  determine 
whether  he  knew  the  nature  and  quality  of  his 
act?    A.  Yes. 

Q.  And  whether  he  knew  the  difference  between 
right  and  wrong!     A.  Yes,  sir. 

Q.  Or,  putting  in  another  way,  in  the  language 
of  the  Statute,  you  were  asked  to  report  to  the 
Court  whether  he  was  laboring  under  such  a  de- 
fect of  reason  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing  or  not  to  know  3722 
that  the  act  was  wrong!     A.  Yes,  sir. 

Q.  That  is  what  you  were  asked  to  report  on? 
A.  Yes,  sir. 

By  Mr.  Solomon: 

Q.  You  were  not  asked  to  report  anything  of 
the  kind,  were  you,  Doctor!  A.  Yes,  I  was  asked 
to  report,  to  examine  the  defendant  as  to  his 
mental  condition  and  then  in  the  report  I  am 
obliged  to  state  that  he  is  or  is  not  in  such  a  state 
of  idiocy,  imbecility  or  insanity  as  to  be  incapable 
of  understanding  the  nature  and  quality  of  his  3723 
acts  and  of  making  a  defense  thereto. 

Q.  "Well,  the  nature  and  quality  of  his  acts,  are 
those  the  ones  that  you  examined  him?  Don't 
you  know  that  you  reported  the  defendant  is  not 
in  such  a  state  of  insanity,  imbecility  or  idiocy 
as  to  be  capable  of  understanding  the  charge,  pro- 
ceedings or  indictment  against  him  or  of  making 
his  defense  thereto!  Is  that  what  you  examined 
him  for?    A.  Yes,  that  is  what  I  just  said. 

Q.  Is  that  what  you  just  said!    A.  Yes. 

Q.  Didn't  you  just  say  that  you  examined  him 
as  to  the  nature  and  quality  of  his  acts?  A.  Well, 
I  take  that  into  consideration. 
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Q.  Well,  you  were  examining  him  and  also 
judging  what  he  was  doing  in  order  to  determine 
whether  he  was  capable  of  understanding  the 
charge,  proceedings  or  indictment  against  him 
or  of  making  his  defense  thereto?  A.  That's 
right. 

Q.  Isn't  that  what  you  reported?  A.  That's 
right. 

Q.  Well,  you  were  reporting  as  to  the  condition 

3725  °f  this  boy  Byers,  as  to  what  he  knew  as  regards 
his  acts,  or  right  or  wrong,  or  quality  of  act, 
back  on  March  4th,  were  you?  A.  I  take  that 
into  consideration,  but  I  am  obliged  to  terminate 
my  reports  with  the  legal  item  that  his  Honor 
just  read. 

Q.  I  am  asking  you,  did  his  Honor  read  those 
words  that  I  am  reading  to  you  now,  or  did  he 
read  different  words?  I  am  testing  your  recol- 
lection. A.  The  words  that  you  have  there  are 
the  ones  that  I  used  and  the  items  that  I  signed. 

Q.  But  those  are  not  the  words  that  his  Honor 

3726  Jus^  read,  are  they? 

The  Court :  I  read  about  the  nature  and 
quality  of  the  act. 

The  Witness:    Yes. 

The  Court:  And  also  suffering  from  a 
defect  of  reason,  that  he  didn't  know  right 
or  wrong. 

The  Witness :    Yes. 

The  Court:  That's  not  the  language 
you  used? 

The  Witness:  That's  the  language  that 
is  used  in  the  routine. 
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Mr.  Solomon :  I  ask  that  that  be  stricken 
out  as  not  responsive.  I  am  talking  of  the 
report. 

The  Court:  Just  a  moment.  Motion 
denied. 

Mr.  Solomon:    I  respectfully  except. 

The  Court:     Continue,  Doctor. 
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The  Court :    You  used  the  language  that 
is  used  in  every  report? 
The  Witness:    Yes,  sir. 

Q.  Doctor,  do  you  understand  that  by  you 
reporting  on  December  the  15th  in  reference  to 
William  Byers,  the  defendant  is  not  in  such  a 
state  of  insanity  imbecility  or  idiocy  as  to  be 
incapable  of  understanding  the  charge,  proceed- 
ing or  indictment  against  him  or  of  making  his 
defense  thereto,  that  you  reported  that  he  knew 
the  nature  and  quality  of  his  acts  and  the  differ- 
ence between  right  and  wrong  on  March  the  4th 
1954!  A.  Yes,  from  what  the  evidence  that  I 
read  and  the  evidence  that  I  heard  and  my  exami- 
nations of  him. 

Q.  Are  those  words  that  I  have  read  of  neces- 
sity understandable  as  to  say  that  this  boy  on 
March  the  4th,  is  that  what  you  are  telling  us, 
knew  the  nature  and  quality  of  his  acts — from 
that  sentence, — I  am  just  confining  you  to  that 
sentence — is  that  what  you  are  telling  us?  A.  I 
didn't  make  that — that  statement,  that  report  was 
written  as  a  result  of  my  personal  examination 
of  him.  Now,  on  the  stand  here  I  was  asked  about 
the  other  angle. 
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— Cross 

A.  (continued) :  I  want  to  make  it  clear  that 
this  report  was  written  by  me  at  Bellevue  Hos- 
pital as  a  report  to  the  Court.  Now,  in  regard  to 
what  happened  at  the  time  of  his  crime  or  his 
mental  condition  at  the  time  of  the  crime,  I 
naturally  don't  mention  in  there,  but  it  was 
brought  out  here  by  one  of  the  attorneys. 

Q.  So  that  you  are  changing  your  statement 
now!    A.  No,  I  am  not  changing  it. 

3731  Q.  Listen  to  me,  Doctor,  please,  won't  you? 

The  Court:  Let's  stop  arguing  with 
the  witness.  Proceed  with  the  next  ques- 
tion. 

Mr.  Solomon :    All  right. 

Q.  This  statement  that  I  have  read  to  you  from 
your  report  has  nothing  to  do  with  Byers  under- 
standing the  nature  and  quality  of  any  act — 

The  Court:    That  is  very  evident. 

Mr.  Solomon:    I  am  asking  the  witness. 

3732  The    Court:     Please   proceed   with   the 
next  question. 

Mr.  Solomon:  I  don't  say  that  that  can 
be  taken  judicial  notice  of  or  the  jury  in- 
structed that  that  is  so,  and  I  think  I  am 
entitled  to  ask  this  witness  that  question. 

The  Court:    Please  proceed. 

Mr.  Solomon:     That  is  my  question. 

The  Court:    What  is  your  next — 

Mr.  Solomon:  And,  if  that  is  excluded 
I  will  ask  another.  Is  that  question  ex- 
cluded?   I  will  ask  another. 

The  Court:  Please  proceed  with  your 
question. 
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— Cross 

Mr.  Solomon:    May  I  have  the  question 
re-read  to  the  witness. 

Q.  (read):  "This  statement  that  1  have  read 
to  you  from  your  report  has  nothing  to  do  with 
Byers  understanding  the  nature  and  quality  of 
any  act — ". 

The  Court :    Proceed. 

Q.   (continued):    —on  March  the  4th?    Is  that         3734 
right? 

The  Court :    Well,  that  is  not  a  question. 
Please  ask  him  a  question. 
Mr.  Solomon:    All  right. 

Q.  Doctor,  this  statement  which  I  have  read  to 
you  from  your  report,  does  it  have  any  relation- 
ship as  far  as  you  can  see  to  a  report  as  to  Byers 
understanding  the  nature  and  quality  of  his  act 
or  the  difference  between  right  and  wrong  on 
March  the  4th  1954?    A.  No. 

Q.  So  that  when  you  testified  here  as  to  your         3735 
understanding  as  to  his  condition  as  of  March 
the  4th   1954  you  did  that  outside   of  anything 
contained  in  this  report  as  regards  a  finding,  is 
that  right!    A.  That  is  right. 

Q.  So  that  that  finding  was  not  made  in  your 
report,  but  was  only  made  here  in  Court  orally, 
isn't  that  right?     A.  Yes. 

Q.  Now,  in  order  to  make  that  report  you  had 
to  guide  yourself  by  your  understanding  of 
Byers  from  your  observation  of  him  when  yon 
saw  him  in  the  hospital —    A.  Yes. 
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— Cross 

q.  — aild  when  you  saw  him  here,  and  you  ap- 
plied that  to  a  large  period  of  time  when  you 
didn't  see  him  and  brought  yourself  back  to 
March  the  4th  1954,  isn't  that  right!    A.  No. 

Q.  It  is  not,  sir?    A.  No. 

Q.  You  did  tell  us  as  a  conclusion  and  you  say 
with  a  degree  of  certainty.     A.  Yes. 

Q.  — that  you  come  to  a  finding  as  to  Byers' 
mental  condition  of  March  the  4th  1954,  isn  't  that 

3737  right?    A.  May  I  qualify  that? 

Q.  No.    Is  it  or  is  it  not  so?    A.  Yes. 

The  Court:    Do  you  want  to  qualify  it? 

The  Witness  :  As  I  have  testified  before, 
I  read  the  confessions,  I  read  the  confes- 
sion of  this  defendant.  His  statements  at 
that  time  appeared  to  me  to  be  coherent. 

Mr.  Solomon  :  I  ask  that  that  be  stricken 
out. 

The  Witness  (continuing) :  And  there 
was  no  item  of  confusion  or  mental  aber- 
ration. 

3738  Mr.  Solomon :    I  ask  that  that  be  stricken 
out  as  not  responsive,  your  Honor. 

The  Court :    Was  that  part  of  the  things 
that  you  did  to  make  up  your  opinion? 
The  Witness:    Yes,  sir. 
The  Court:    And  your  examination? 
The  Witness:    Yes,  sir. 
The  Court:     Motion  denied. 
Mr.  Solomon:     I  respectfully  except. 

Q.  Now,  I  ask  you  again,  you  came  to  a  con- 
clusion here  in  court  as  to  Byers'  mental  condi- 
tion as  of  March  the  4th  1954,  is  that  right?  A. 
Yes. 
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— Cross 

Q.  And  I  say  to  you  now  you  base  that  upon 
an  observation  of  him  in  Bellevue  Hospital  for 
a  period  of  time —    A.  Yes. 

Q.  — An  observation  of  him  in  court?    A.  Yes. 

Q.  And  then  no  other  observation  of  him  for  a 
large  period  of  time  before  that;  isn't  that  so.' 
A.  Otherwise,  I  went  by  his  statements  made  to 
the  officials. 


3740 


The  Court:    You  didn't  know  him  before 
March  4th — 

The  Witness :    No,  sir. 

Q.  You  didn't  know  him  before  you  saw  him  in 
the  hospital  sometime  in  November!  A.  No. 
Q.  Is  that  right?  A.  That's  right. 
Q.  Now,  you  say  on  December  the  15th  that 
he  was  sane,  able,  as  you  put  it  not  in  a  state  of 
insanity,  imbecility  or  idiocy,  and  able  and  not 
incapable  of  understanding  the  charge,  proceed- 
ing or  indictment  against  him  or  of  making  his 
defenses  thereto;  is  that  correct?    A.  Yes. 

Q.  And  then  when  you  came  in  court  you  were         3741 
amplified  on  that  and  went  back  to  describe  a 
condition  of  this  man  on  March  the  4th,  is  that 
right?     A.  No. 

Q.  You  didn't?  A.  I  was  asked  an  opinion. 
Q.  Yes?  A.  But  that  opinion  wasn't  based 
upon  my  seeing  him  on  March  4th.  It  was  based 
on  the  various  other  items  that  I  had  available. 
Q.  That  is  what  I  said.  You  based  your  evalu- 
ation on  all  the  things  you  observed  and  read 
and —    A.  Yes. 

Q.  — and  read  about  here,  isn't  that  right?    A. 
Correct. 
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Q.  And  then  you  went  back  on  March  4th  and 
stated  that  as  far  as  he  was  concerned  your 
understanding  that  as  of  March  4th  Byers  was 
sane;  is  that  right?    A.  Yes. 

Mr.  Solomon:     Right. 
The  Court:    I  assume  you  will  be  some 
length  further. 

Mr.  Solomon:     Not  too  long. 

The   Court:     If  you   will   be   10   or   15 

3743  minutes,  we  will  wait. 

Mr.  Solomon:  Well,  I  am  exhausted 
myself.  I  would  appreciate  a  recess.  It  is 
6:30,  and  probably  even  if  we  come  back 
I  may  have  no  further  questions. 

Mr.  Dermody:  Your  Honor,  I  think  in 
fairness  to  this  witness,  after  all  he  has  a 
lot  of  other  things  to  do,  and  if  Mr.  Solo- 
mon thinks  there  is  a  possibility  he  might 
finish  with  him  within  10  or  15  minutes, 
he  ought  to  be  allowed  to  leave. 

Mr.  Solomon :   I  will  go  along  with  that, 

3744  if  you  will  give  me  one  or  two  minutes. 

The  Witness:   May  I  make  a  statement? 

The  Court:    No. 

The  Witness:  Not  about  the  case,  your 
Honor,  but  about  my  personal  engage- 
ments. On  Tuesday  and  Thursday  evening 
I  have  my  evening  clinic  at  Bellevue  and 
I  have  a  lot  of  appointments. 

The  Court:    0.  K. 

Mr.  Solomon :  Give  me  a  minute,  your 
Honor,  and  maybe  I  will  get  done  right 
now. 
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— Cross 

The  Court :   All  right. 

Mr.  Solomon :  One  question,  your  Honor, 
and  I  think  we  should  excuse  the  doctor, 
and  may  be  able  to. 

May  I  go  ahead? 

The  Court:    Yes. 

Q.  Dr.  Cassity,  you  said  before  that  the  de- 
fendant can  be  described  as  indifferent — as  a 
base — ,  ambivalent  and  weak,  that  that  is  a  fair 
statement  of  the  defendant  William  Byers?  A. 
Yes.  I  think  I  called  him,  virtually  the  same 
description. 

Q.  Can  you  tell  me  how  far  back  those  descrip- 
tive words  can  go?  A.  I  think  it's  a  part  of  the 
original  personality  pattern,  and  I  think  the  de- 
scription is  adequate  and  fits  into  a  personality 
pattern  disturbance. 

Q.  And  would  you  say  that  with  your  experi- 
ence as  a  psychiatrist  can  you  say  with  a  degree 
of  certainty  that  the  same  description  would  ap- 
ply to  William  Byers  on  March  the  4th  1954? 
A.  I  think  I  could. 

Q.  What?     A.  I  could,  yes. 

Mr.  Solomon :  All  right.  No  further 
questions. 

The  Court :  Ts  there  any  further  cross- 
examination  of  this  witness  on  behalf  of 
the  defendant  Gresh  ? 

Mr.  Sweeny:  No  further  cross-examina- 
tion. 

The  Court :  Ts  there  any  further  exami- 
nation by  the  District  Attorney? 

Mr.  Dermody:  No  re-direct,  your  Honor. 
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The  Court :  All  sides  are  through  with 
this  witness,  and  you  are  excused,  Doctor. 
You  may  leave. 

(Witness  excused.) 

Now,  members  of  the  jury,  we  will  now 
adjourn  for  supper,  and  you  are  admon- 
ished not  to  converse  among  yourselves 
on  any  subject  connected  with  the  trial, 
and  not  to  permit  anyone  to  talk  to  you 
about  the  case,  and  not  to  remain  in  the 
0740,  presence  of  anyone  discussing  any  part  of 

the  case. 

You  are  further  admonished  not  to  form 
or  express  any  opinion  concerning  the 
guilt  or  innocence  of  either  of  the  defend- 
ants until  the  case  is  submitted  to  you. 

Mr.  Dermody :  Your  Honor,  before  you 
excuse  the  jury,  may  we  approach  the 
bench  for  just  a  moment  ? 

The  Court:   Yes. 

Mr.  Solomon :   Sure. 

(All  counsel  confer  with  the  Court  at 
the  bench.) 

The  Court :  Members  of  the  jury,  coun- 
sel tell  me  that  they  think  they  can  con- 
clude within  the  next  10  or  15  minutes. 
Would  you  rather  remain  and  then  go  to 
supper,  and  go  home  after  you  have  had 
your  supper  together? 

The  Foreman :  In  other  words,  if  we 
wait  about  15  or  20  minutes  there  is  a 
chance  we  can  go  home  for  good,  eating 
downtown  or  not,  as  we  choose? 

Mr.  Solomon:    That's  rio-ht. 
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— Direct 

The  Foreman :  Well,  I  will  vote  for 
waiting,  myself. 

The  Court :  We  will  take  a  five  minute 
recess. 

Remember  the  admonition.  I  just  ad- 
monished the  jury. 

(Jury  take  a  short  recess,  time  6.35 
p.m.) 

(After  a  short  recess  the  trial  was  re- 
sumed.) 3752 

The  Clerk:  William  Byers  and  Theresa 
Gresh  on  trial.     Jurors  please  answer. 

(The  jurors  were  called  and  all  answered 
present.) 

Mr.  Dermody:  Call  Mr.  Reynolds  to  the 
stand. 


ROBERT  R.  REYNOLDS,  residing  at  412 
East  65th  Street,  New  York,  N.  Y.,  called  as  a 
witness  in  rebuttal  on  behalf  of  the  People,  being 
first  duly  sworn,  testified  as  follows:  T753 

Direct  examination  by  Mr.  Dermodfi : 

Q.  Mr.  Reynolds,  are  you  an  Assistant  District 
Attorney  in  the  employ  of  the  District  Attorney 
of  New  York  County?     A.  I  am. 

Q.  And  how  long  have  you  been  an  Assistant 
District  Attorney?    A.  Fourteen  and  a  half  years. 

Q.  Mr.  Reynolds,  I  direct  your  attention  to 
April  16,  1954.  At  that  time  were  you  an  As- 
sistant District  Attorney  assigned  to  what  is 
known  as  the  Homicide  Bureau  of  the  District 
Attornev's  office?     A.  I  was. 
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Q.  And  do  you  recall  what  day  of  the  week 
April  16,  1954,  was?    A.  Friday,  sir. 

Q.  Now,  Mr.  Reynolds,  directing  your  atten- 
tion to  that  day,  April  16th,  were  you  in  my 
company  during  the  hours  between  12:00  noon 
and  2:30  that  afternoon?     A.  Yes,  at  all  times. 

Q.  And  were  you  present  in  my  room  at  the 
time  the  defendant  Byers,  in  company  with  Ser- 
geant Fuchs  and  Detective  Leonard,  arrived  in 
orjc-         the  office  of  the  District  Attorney?     A.  I  was. 

Q.  And  were  you  present  in  my  room  when 
Sergeant  Fuchs  came  into  my  room  some  time 
that  afternoon?     A.  I  was. 

Q.  When  Sergeant  Fuchs  came  into  my  room, 
Mr.  Reynolds,  was  he  alone  or  was  he  with  any- 
body else?  A.  He  was  alone  when  he  came  into 
your   room. 

Q.  And  at  that  time  did  I  have  a  conversation 
with  Sergeant  Fuchs?     A.  You  did. 

Q.  Following  that  conversation  when  Sergeant 
Fuchs,  whom  you  say  came  into  my  room  alone, 
did  you  see  me  do  anything?    A.  Yes. 

Q.  What  did  you  see  me  do?  A.  You  tele- 
phoned for  the  stenographer,  Mr.  Adler. 

Q.  And  did  Mr.  Adler,  who  was  then  a  stenog- 
rapher in  the  employ  of  the  District  Attorney's 
office,  come  to  my  room?  A.  He  did,  with  his 
machine. 

Q.  And  when  you  say  "his  machine",  are  you 
referring  to  a  Stenotype  machine?  A.  A  Steno- 
type  machine ;  yes,  sir. 

Q.  Now,  at  that  time,  namely,  the  time  that 
Mr.  Adler  arrived  in  my  room,  had  you  seen  the 
defendant  Byers  yet  in  my  room?  A.  I  hadn't 
seen  him  in  your  room,  no. 
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— Direct 

Q.  When  for  the  first  time  did  the  defendant 
Byers  enter  my  room  in  the  District  Attorney's 
office  in  reference  to  the  arrival  of  the  stenogra- 
pher, Mr.  Adler?  A.  After  the  stenographer, 
Mr.  Adler,  had  set  up  his  Stenotype  machine. 

Q.  And  then  is  it  your  testimony  that  the  de- 
fendant Byers  entered  my  room?     A.  Yes. 

Q.  And  was  he  with  Detective  Leonard  at  that 
time?    A.  He  was. 

Q.  And  was  Detective  Cicogna,  attached  to  the         nr7t\Q 
Homicide  Squad  of  the  Police  Department,  also 
present  in  my  room?     A.  He  was. 

Q.  Now,  Mr.  Reynolds,  at  any  time  while  you 
were  in  my  room  was  there  any  conversation 
between  the  defendant  Byers  and  myself  in  the 
absence  of  Mr.  Adler,  the  stenographer?  A. 
There  was  no  conversation. 

Q.  Now,  Mr.  Reynolds,  were  you  present  hi 
court  when  the  defendant  Byers  testified  on  the 
witness  stand?     A.  At  some  times. 

Q.  And  were  you  present  in  court  when  the 
defendant  Byers  testified  that  on  April  16th  lie 
was  brought  into  my  room,  that  a  stenographer         o7d9 
was  not  present,  and  that  he  had  a  conversation 
with  me  which  lasted  about  fifteen  minutes? 

Mr.  Solomon:    I  object  to  this,  if  Your 
Honor  please. 

The   Court :    Objoction   overruled. 
Mr.  Solomon :    I  respectfully  except. 

Q.  Were  you  present  at  that  time  during  his 
testimony?  A.  I  was  not  present  during  his  tes- 
timony regarding  that  matter. 

Q.  Well,  if  I  were  to  tell  you  that  the  official 
minutes  of  the  trial — 
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Mr.  Solomon:    I  object  to  this,  if  Your 
Honor  please. 
The  Court:    Objection  overruled. 
Mr.   Solomon:    I   respectfully   except. 

Q.  If  I  were  to  tell  you  that  the  official  minutes 
of  the  trial  reflect  the  fact  that  he  did  so  testify, 
would  you  accept  my  statement?    A.  I  would. 

Q.  And  if  I  were  to  tell  you  that  the  official 
q-jfll  minutes  of  the  trial  reflect  the  fact  that  during 

his  testimony  he  stated  that  during  those  fifteen 
minutes  he  had  a  conversation  in  the  absence  of 
a  stenographer  and  he  asked  if  he  could  see  a 
lawyer,  and  then  I  told  him  he  could  not  unless 
he  made  a  statement;  and  furthermore,  he  tes- 
tified that  he  asked  me  if  he  could  see  his  mother 
and  I  told  him  that  he  could  not  see  his  mother 
until  after  he  had  made  a  statement,  would  you 
accept  that  statement  from  me  that  that  was  so 
testified  in  words  or  substance?    A.  I  accept  that. 

Q.  And  that  following  that  15  minute  conver- 
sation, not  in  the  presence  of  a  stenographer,  I 
3762  tlien  called  a  stenographer  on  the  telephone  and 
he  came  down  and  the  statement  was  taken,  would 
you  accept  that  statement  as  appearing  in  the 
official  record  in  words  or  substance?     A.  Yes. 

Q.  Mr.  Reynolds,  your  testimony  is  that  you 
were  in  my  company  from  12:00  noon  up  until 
later  on  in  the  afternoon;  is  that  right?  A. 
Yes. 

Mr.  Solomon :  I  object  to  this  as  already 
testified  to,  Your  Honor. 

The  Court:    Please  do  not  repeat. 
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— Recalled — Sur  rebuttal — Direct 

Q.  At  any  time,  Mr.  Reynolds,  did  I  have  a 
conversation  with  the  defendant  Byers  in  the 
absence  of  the  stenographer,  Mr.  Adler?  A.  You 
did  not. 

Mr.  Solomon:  That  has  been  answered, 
Judge. 

The  Court:   Yes.    Is  there  any  cross? 

Mr.  Solomon:    No  cross. 

Mr.  Sweeny:    No  questions. 

Mr.  Dermody:    That  is  all.  3764= 

The  Court:    Is  that  the  People's  case? 

Mr.  Dermody:  That  is  the  People's  ease. 

Mr.  Solomon :  I  would  like  to  call  Dr. 
Brown,  if  Your  Honor  please. 

The   Court:    Go  ahead. 


DR.  CHARLES  BROWN  was  recalled  as  a 
witness  in  behalf  of  the  defendant  Byers,  and 
having  been  previously  sworn,  testified  further 
as  follows: 

Direct  examination  by  Mr.  Solomon: 

Q.  Dr.  Brown,  you  have  made  a  report  here 
in  line  with  your  testimony  the  other  day ;  is 
that  correct?    A.  That  is. 

Mr.  Solomon:  It  is  now  marked  Defend- 
ant's Exhibit  E  for  Identification.  I  offer 
it  in  evidence,  if  Your  Honor  pleases.  I 
believe  Mr.  Dermody  has  seen  it. 

Mr.  Dermody :  Your  Honor,  at  this  point 
I  am  going  to  object. 

The  Court :    Objection  sustained. 

Mr.  Dermody :    I  respectfully  except. 
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— Recalled} — Surrebuttal — Direct 

Q.  Now,  Doctor,  since  you  testified  here  have 
you  examined  the  hospital  report!    A.  I  have. 

Q.  I  call  your  attention  specifically  to  the  state- 
ment in  the  hospital  report. 

Mr.  Solomon:  I  offer  the  psychological 
report  in  evidence,  if  Your  Honor  please, 
in  People's  Exhibit  18.  I  believe  there  is 
no  history  there,  Judge.  It  contains  the 
findings  I  questioned  Dr.  Cassity  about. 

3767  The  Court:    That  is  the  report  headed 
11/23/54? 

Mr.  Solomon:     Yes. 
Mr.  Dermody:    No  objection. 
The   Court:     It   is   deemed   marked   in 
evidence. 

(Psychological  report  on  William  Byers, 
dated  November  22,  1954,  part  of  People's 
Exhibit  18  for  Identification,  deemed 
marked  Defendant  Byers'  Exhibit  F  in 
Evidence.) 

3768  Mr.    Solomon:     May  I   read   it   to   the 
jury? 

The  Court:     Yes. 

Mr.  Solomon:  ''There  is  a  23  point 
discrepancy  between  verbal  and" — 

Mr.  Dermody:  I  would  suggest  that 
you  give  us  the  date,  if  you  can. 

Mr.  Solomon:  Judge,  there  is  another 
half  page  that  has  something  to  do  with 
it. 

The  Court :  It  is  part  of  the  report  that 
is  in  evidence. 
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Mr.  Solomon:  All  right.  It  is  dated 
11/22/54.  "William  Byers;  date  of  birth, 
11/10/36;  nativity,  N.  Y.  C."  Under 
"Analysis  and  observations": 

"This  patient  is  potentially  of  superior 
intelligence,  but  functions  presently  at  the 
bright-normal  level,  obtaining  a  composite 
Wechsler-Bellevue  I.Q.  of  112.  His  per-  3770 
formance  I.Q.  (less  dependent  upon 
academic  achievements)  is  at  the  superior 
level  (122)  whereas  his  verbal  I.Q.  is  only 
average  (99). 

"Behavior  during  testing  was  marked 
by  cooperation,  impulsive  replies,  quick 
reaction  times  with  almost  no  delays,  a 
strong  display  of  vanity  which  made  him 
easily  ego-involved  in  the  tests. 

"Fund  of  information  is   adequate  but 
uneven,  probably  reflecting  disinterest   in 
academic  activities.    He  attempts  to  give         3771 
others    the    impression    of    learning,    by 
bland  almost  wild  guessing  at  questions, 
the  answers  to  which  he  does  not  know. 
For    example,    asked    who    wrote    Huckle- 
berry Finn,  he   replied:  "Tom  Sawyer", 
then  he  laughed   and   said,  "Oh,   I  know 
that's  a  slip  ...  he  didn't,  Faust."    This 
type  of  bland,  reckless  guessing  in  an  at- 
tempt to  impress  others  is  usually  given 
by   psychopathic    individuals.     Concentra- 
tion and  attention  are  rather  poor:  this, 
coupled  with  his  poor  showing  on  verbal 
sub-tests,    argues    for   disinterest    in    aca- 
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deruic  things  (school  work).  His  method 
of  handling  his  efforts  was  marked  by  a 
clear  carelessness.  Such  individuals 
usually  behave  in  a  trigger-quick  fashion, 
show  little  attention  to  the  details  of  what 
they  do,  and  generally  tend  to  botch  up 
their  work. 

3773  "There  is  a  23  point  discrepancy  be- 
tween verbal  and  performance  I.Q.,  there 
is  significantly  wide  scatter  between  the 
individual  sub-tests  of  the  scale,  there  is 
the  occasional  odd  use  of  language 
throughout  the  test,  there  are  evidences  of 
peculiar  perception  on  the  test.  These 
signs  of  ego  defects,  coupled  with  the  lack 
of  clear-cut  disorganization  and  bizarre 
thinking,  suggest  that  we  may  be  dealing 
with  a  psychopathic  personality  (who  acts 
out  to  handle  anxiety  and  tension)  who  is 

•ynrjA  defending  against  a  latent  schizophrenia. 

Two  qualities  as  delineated  on  the  scale 
are: 

"1)  A  poor  super-ego. 

"2)  Strong  hostility  and  impulsivity 
which  he  cannot  control  by  himself  and 
therefore  looks  to  external  supervision 
and  control  to  prevent  their  expression. 
In  this  regard,  his  enlistment  in  the  U.  S. 
Marine  Corps  should  be  considered.  Also 
there  is  some  qualitative  data  to  suggest 
sharp  anger  against  a  stepfather  who,  he 
feels,  has  taken  his  mother  away  from 
him. 
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"The  placement  of  his  Bender-gestalten 
figures    are    in    the   helter-skelter   manner 
that  patients  produce  whose  lives  are  lack- 
ing*   in    plans    or    goal-direetedness,     but 
rather  marked  by  unpredictable  impulses. 
The  figure-drawings  reflect  an  empty,  im- 
pulse-ridden life.    The  male  figure  is  seen 
as  12  years  of  age   (an  indication  of  im- 
maturity on  the  part  of  the  patient)   and         3776 
m  action.    The  female  is   identified   as   a 
mother  of  30  and  emphasis  on  the  fi>ure- 
drawing  inquiry  is  placed  upon  her  lovino- 
indulgence  in  the  boy  ("who  can  get  awav 
with  anything  with  her,  because  she  will 
excuse  him").    The   line   quality    (broken 
and  tenuous),  the  need  to  draw  base  line, 
to  give  the  figures  stability,  the  wav  the 
figures  are  balanced,  all  suggest  again  an 
acting-out   character    (psychopathic    type) 
defending   against   an    underlying   pathol- 
ogy (latent  schizophrenia).     '  37?7 

'The  Rorschach  reflects  more  disturb- 
ance than  the  other  tests  in  the  psychologi- 
cal battery.  Inasmuch  as  this  test  lacks 
the  structure  and  directions  of  the  other, 
it  would  indicate  that  this  patient  is  ca- 
pable of  inappropriate,  almost  psychotic- 
like  behavior  when  acting  independently 
or  without  the  supervision  of  other, 
especially  in  situations  where  he  becomes' 
emotionally  involved. 

tioZl6  R°rScl:ach  Pict«re  is  of  an  emo- 
tionally   immature,    impulse-ridden    indi- 
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vidual  who  is  conscienceless.  He  cannot 
handle  his  emotions  and  tends  to  either 
react  in  a  raging,  impulsive  fashion  or  act 
in  a  flat,  affectless  manner.  At  times,  it 
appears  on  the  test  that  his  emotions  are 
inappropriate.  He  does  not  relate  to  other 
people,  his  intelligence  tends  to  be  stereo- 
onr-Q  typed,  he  is  preoccupied  with  ideas  of  vio- 

lence and  sex.  There  is  some  underlying 
depression  which  possibly  stems  from  feel- 
ings of  inner  deterioration  (projected 
onto  the  world,  now  seen  as  unpleasant, 
decomposing,  etc.)  which  he  senses. 

"This  hostile,  impulse-ridden  individual 
of  bright-normal  intelligence  functions  as 
a  psychopathic  personality  who  is  defend- 
ing against  a  latent  schizophrenia.  There 
appears  to  be  a  clear  super-ego  defect,  lack 
of  empathy  for  others,  and  occasional 
signs  of  inappropriate  affect.  Lack  of 
good  intellectual  controls  indicate  that 
aggressive  and  sexual  (the  content  of  his 
immature  fantasies)  acting-out  may  be 
expected." 

That  is  the  psychological  report. 

By  Mr.  Solomon : 

Q.  You  read  that,  Doctor?    A.  Yes. 

Q.  Does  that  agree  with  your  findings?  A. 
Parts  of  it  do. 

Q.  Do  the  lack  of  perception  and  other  char- 
acterizations of  the  defendant  agree  with  your 
findings?    A.  They  do. 
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Q.  Would  you  tell  me  what  your  findings  are 
now,  based  upon  that  report?  Do  you  want  to 
refresh  your  recollection  from  it? 

Mr.  Derrnody:  Your  Honor,  I  .submit 
the  Doctor  has  already  given  the  Court 
and  jury  his  findings. 

The  Court:  Objection  sustained.  He 
has  already  given  his  findings. 

By  the  Court:  3782 

Q.  You  read  that  report  before  you  made  your 
findings  ?    A.  No,  sir. 

Q.  You  did  not!    A.  No,  sir. 

Q.  Do  you  want  to  modify  your  report  in  the 
light  of  the  findings?  A.  I  would  say  that  the 
findings  amplify  what  I  have  said. 

Q.  Do  you  want  to  change  them  any:'  A.  Not 
specifically,  no,  except  to  make  it  clearer. 

Q.  I  say,  you  say  that  this  report  that  has  now 
been  read  substantiates  what  you  have  said  on 
direct  examination?  A.  That  substantiates  and 
supports  what  I  have  said.  3783 

By  Mr.  Solomon  : 

Q.  Did  you  hear  Dr.  Cassity  testify:'    A.  I  did. 

Mr.  Solomon:  I  now  offer  the  report 
again  on  the  ground  that  he  says  that  the 
report  was  read  by  him  subsequent  to  his 
testimony.   Withdrawn. 

Q.  Did  you  make  this  written  report  now  after 
you  read  the  hospital  report?    A.  No. 

Q.  Did  you  make  this  written  report  after  you 
testified?  A.  I  read  the  hospital  report  yester- 
day. 
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The  Court:  If  you  offer  the  report  the 
objection  is  sustained. 

Mr.  Solomon:    To  the  Doctor's  report! 

The  Court:  Yes.  Because  you  cannot 
cross  examine  a  report.  That  is  why  I 
sustained  the  objection.  Ask  him  any  ques- 
tions you  want,  but  I  cannot  receive  his 
report  in  evidence. 

0.  I  ask  vou  to  examine  this  paper.   Will  you 
'  tell  me  what  your  findings  are? 

Mr.  Dermody:  Objection,  Your  Honor. 
We  have  already  heard  his  findings. 

The  Court:     Overruled.    Let  us  have  it. 

Q.  Read  your  findings. 

Mr.  Dermody:  I  object  to  the  reading 
of  anything  that  is  not  in  evidence,  Your 
Honor. 

Mr.  Solomon:     I  will  have  him  state  it. 

The  Court :  Just  tell  us  what  your  find- 
378Q  ings  are  without  reading  something  that  is 

not  in  evidence. 

Mr.  Solomon :  And  if  he  has  to  refresh 
his  recollection  I  ask  that  he  be  allowed  to 
look  at  his  report. 

The  Court:    That  is  correct. 

A.  My  findings  were  that  this  patient  had  a  con- 
spicuous defect  of  judgment,  that  his  reasoning 
was  faulty,  that  his  affective  emotional  response 
was  deficient.  I  found  that  he  was  shallow,  indif- 
ferent, I  found  that  he  was  weak,  ambivalent;  I 
found  that  he  was  suffering  from  a  thinking  dis- 
order with  an  emotional  disharmony,  and  the 
diagnosis  was  schizophrenia  chronic. 
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Mr.  Solomon:     Two  other  questions,   if 
Your  Honor  pleases. 

Q.  You  heard  the  testimony  here  as  to  the 
condition  of  the  Gresh  girl,  as  to  petit  mal  and 
any  other  condition  that  was  testified  to  ?  Did  you 
hear  that?    A.  Yes,  I  did. 

Q.  Now,  I  ask  you,  is  it  possible,  or  do  you 
think — can  you  say  with  any  degree  of  certainty 
that  this  boy,  with  the  background  or  the  char- 
acter that  you  find  here,  could  have  or  probably 
would  have  stabbed  this  deceased  21  times  with 
a  knife? 

Mr.    Dermody:      Now,    Your    Honor,    I 
object  to  that. 

The  Court :    Objection  sustained. 

Q.  Do  you  find  that  in  line  with  the  character 
of  the  individual  you  have  examined?    Yes  or  No. 

Mr.  Dermody:    I  object  to  that. 
The  Court:     Objection  sustained. 

Q.  Did  you  find,  in  line  with  the  character  of 
the  boy,  the  possibility  of  his  being  able  to  sleep 
the  night  after  if  he  had  killed  Mrs.  Gresh?  A. 
That  is  one  of  the  factors  I  took  into  consider- 
ation. 

Q.  You  took  it  into  consideration?  A.  That  is 
right. 

Q.  You  find  that  his  diagnosis  is  schizophrenia, 
latent  type?    A.  Schizophrenia  chronic. 

Mr.  Solomon:    No  further  questions. 
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Cross  examination  by  Mr.  Dermody : 

Q.  Dr.  Brown,  do  you  still  have  the  same  opin- 
ion that  on  March  4th  this  defendant,  when  he 
held  a  hammer  in  his  hand  did  not  know  whether 
it  was  a  hammer  or  an  ice  cream  cone  I  A.  Yes, 
and  more  emphatically,  you  see. 

Mr.  Dermody:  Now,  Your  Honor,  I  am 
going  to  object  to  any  observations.  I 
379^  asked  a  simple  question. 

The  Court:  Please  give  him  an  oppor- 
tunity to  explain. 

By  the  Court : 

Q.  But  at  this  time  you  say  it  is  still  your 
opinion  that  on  March  4th,  if  he  had  a  hammer 
in  his  hand  he  didn  't  know  he  put  down  a  hammer 
or  an  ice  cream  cone,  and  you  say  that  at  this 
time  even  more  emphatically  that  is  your  opin- 
ion ?     A.  That  is  right. 

Mr.  Solomon:  I  would  like  the  Doctor 
to  be  allowed  to  finish  his  answer. 

The  Court:  He  will  be  given  an  oppor- 
tunity to  explain.  Do  you  want  to  explain 
that  statement? 

The  Witness:     Yes,  sir. 

The  Court:     Go  ahead. 

The  Witness:  Now,  the  diagnosis  that 
I  made  was  of  a  disease,  that  is,  primarily 
in  the  areas  of  judgment,  reason  and  emo- 
tion. In  other  words,  the  patient's  con- 
cepts, as  I  saw  them,  did  not  fit  together 
as  they  should  in  a  person  who  was  well. 
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Now,  after  having  made  the  clinical  diag- 
nosis I  was  asked  what  did  I  think  about 
his  state  as  of  the  time  previous  to  the 
time  that  I  had  seen  him,  several  months. 
Now,  in  order  to  do  that  I  had  to  take  into 
account  what  I  found  and  judge  from  that 
in  terms  of  what  might  have  been  and  then 
come  to  a  decision.  Now,  my  diagnosis  of 
what  I  found  made  possible  for  me  to  say 
that  as  of  March  4th  there  was  a  disturb-  3794 
ance  in  this  young  man's  perceptual  areas. 
That  was  just  reasoning  after  the  fact  in 
terms  of  my  diagnosis,  you  see. 

By  the  Court : 

Q.  Doctor,  wasn't  it  also  your  opinion  that  at 
the  time  he  testified  he  didn't  know  he  put  down 
a  knife  and  another  object,  a  hammer  and  any 
other  object!    A.  That  is  right.  In  other  words — 

Q.  In  other  words,  his  mental  state  has  not 
changed  since  March  4th?  A.  That  is  right,  or 
before.  In  other  words,  my  diagnosis  included —  3795 
it  has  reached  a  plateau  in  terms  of  the  way  the 
diagnosis  is  conceived.  I  had  to  testify  as  to 
whether  he  saw  a  knife  as  a  knife  and  a  hammer 
as  a  hammer.  Now,  in  terms  of  the  disease  that  I 
described,  if  my  diagnosis  was  correct  then  ho 
would  not. 

Now,  I  took  the  psychological  report,  and  on 
the  sheet  there  they  state  there  are  evidences  of 
peculiar  perception,  there  is  an  odd  use  of  lan- 
guage. Now,  that  conforms  with  what  I  found, 
in  that  if  this  patient  has  reached  a  chronic  state 
in  which  his  faculties  are  twisted,  and  chronically 
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twisted,  then  everything — well,  the  whole  world 
appears  to  him  as  though  he  had  glasses  on,  you 
see,  and  things  are  different.  So  that  when  I  say 
he  does  not  know  that  he  has  a  knife  in  accordance 
with  what  the  law  requires,  I  mean  that  he  does 
not  know  a  knife  the  way  I  know  a  knife,  the 
way — 

Q.  What  do  you  think  he  thinks  a  knife  is? 
A.  I  don't  know  that. 

3797  Q-  When  he  says  that  the  point  on  that  knife 
was  not  broken,  is  he  talking  about  a  knife  or 
about  another  object?    A.  Judge,  please. 

Q.  When  he  was  on  the  stand  he  held  a  knife 
and  he  was  asked,  "Do  you  see  that  the  point  of 
that  knife  is  broken  off?  Was  it  always  broken 
off  that  way,  on  March  4th  ? ' '  and  his  answer  was 
"No".  Then  he  said  something  as  to  how  that 
tip  was  broken  off.  When  he  was  talking  about 
a  knife  and  looking  at  it  in  court,  what  do  you 
think  he  had  in  mind?  A.  I  will  explain.  His 
perceptions  are  distorted.  Now,  I  don't  know 
379g  how,  you  see,  and  my  findings  were  only  what  I 
deduce  as  a  result  of  my  examination. 

Q.  But  I  asked  you  what  did  you  think  he 
thought  he  had  in  his  hand  in  talking  about  it? 
A.  You  see,  you  asked  me  a  positive  question,  and 
I  don't  know  that,  but  I  do  know  that  his  per- 
ception is  different.  I  do  know  that.  I  know  that 
because  that  is  what  I  found,  and  that  is  what 
somebody  else,  working  independently,  found. 

Mr.  Dermody:  Your  Honor,  I  object  to 
any  reference  to  what  somebody  else 
found. 

The  Court:    Objection  overruled. 
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The  Witness:  That  is  the  psychological 
report.  Someone  else,  working-  independ- 
ently, found  the  same  thing,  that  this  boy 's 
perception — he  does  not  see  a  world  head 
on  like  I  do,  like  you  do ;  he  is  twisted  over 
here  (indicating) ;  his  perceptions  are 
peculiar. 

Also  he  uses  language  in  odd  fashion. 
Now,  that  I  didn't  find.  I  didn't  find  that, 
but  the  other  examiner  did,  and  that  itself  3800 
is  another  evidence  to  support  my  diag- 
nosis. In  other  words,  he  is  not  as  far 
gone  that  he  will  say  this  is  a  house  (indi- 
cating a  sheet  of  paper) ;  he  is  not  that  far 
gone,  but  it  is  a  subtle  thing  that  creeps 
up  now  and  then.  He  used  the  wrong- 
word,  although  he  has  a  high  I.Q.,  and  this 
is  not  slang  because  in  psychological  lan- 
guage this  is  not  slang.  Odd  use  of  lan- 
guage in  psychiatric  terms  is  not  slang. 
That  is  something  else  again,  you  see. 

If  this  boy  said,  "Well,  this  is  a  house"         3801 
(again    indicating    sheet    of    paper),    we 
would  have  to  get  a  straightjacket  right 
away,  but  it  is  not  that. 

By  the  Court: 

Q.  But  if  he  holds  a  knife  and  he  does  not 
know  that  it  is  a  knife,  then  that  is  a  different 
situation?  A.  If  he  holds  a  knife  and  does  not 
know  it  is  a  knife,  then  we  need  a  straightjacket 
here.    Do  I  make  it — 

Mr.   Dermody:     Your  Honor,    I    object 
to  these  inquiries. 
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The  Court:  Have  you  finished  that  ex- 
planation ? 

The  Witness:  Well,  have  I  satisfied 
you? 

The  Court  :  That  I  won't  answer.  Have 
you  made  your  explanation?  Because  if  it 
is  to  continue  much  longer,  it  is  a  quarter 
after  seven  and  the  jurors  are  entitled  to 
have  their  supper.  On  the  other  hand,  I 
3gQ3  don't  want  to  curtail  you. 

The  Witness:    That's  right. 

The  Court:  Now,  have  you  completed 
your  explanation? 

The  Witness :  I  want  to  feel  that  I  have 
done  my  duty. 

Mr.  Dermody:  I  object  to  these  com- 
ments. 

The  Court:     Strike  it  out. 

Mr.  Dermody:  And  I  submit  respect- 
fully to  the  Court  that  this  witness  has 
already  testified. 

The  Court:  All  of  us  are  trying  to  do 
our  duty  as  we  see  it. 

The  Witness :     Yes. 

The  Court :  You  were  asked  to  explain. 
Now,  have  you  finished  your  explanation? 

The  Witness:     No. 

The  Court:  Well,  then,  go  ahead.  How 
much  longer  will  it  take? 

The  Witness :     A  minute  or  two. 

The  Court:    Go  ahead. 

The  Witness :    In  other  words — 

The  Court:  And  the  reason  I  asked 
how  much  longer  it  will  take  was  because 
if  it  will  take  longer  we  could  come  back 
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after  supper  and  you  could  continue  then 
as  long  as  you  want. 

The  Witness:     No,  just  a  minute. 

The   Court :     I   am  not   trying   to   limit 
you  as  to  time. 

The  Witness :  No,  just  a  minute.  You 
see,  the  disease  starts  somewhere  just  like 
when  you  get  a  cold.  It  starts  in  the  nose 
and  then  it  goes  up  and  goes  down  to  your 
throat  and  then  to  your  lungs.  Well,  3806 
schizophrenia  is  something  like  that.  It 
commonly  starts  in  the  area  of  judgment, 
reason,  emotionality,  and  then  it  proceeds, 
its  course  is  progressive,  so  that  while 
you  get  a  person  now  and  his  perception 
is  not  grossly  distorted,  but  in  a  number 
of  years  you  get  the  same  patient  and  that 
patient  is  calling  this  (indicating  sheet  of 
paper)  a  house  and  is  calling  a  knife  a 
banana  or  something,  you  see  the  percep- 
tive disturbance  is  there  if  you  look  for  it, 
and  whereas  in  clinical  examination  I 
couldn't  look  for  it,  yet  when  I  made  the 
diagnosis  I  knew  it  existed,  and  then  when 
I  got  the  psychological  report,  that  says 
in  no  uncertain  terms  what  I  presumed 
was  there  already. 

The  Court :     Have  you  completed  your 
explanation  ? 

The  Witness:    Yes. 

The  Court:     You  want  no  further  time 
to  make  any  explanation? 

The  Witness:     No,  Your  Honor. 

The   Court :     Any  other  questions,   Mr. 
Solomon? 
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Mr.  Solomon :     No,  sir. 

The  Court:  Any  further  cross  exami- 
nation ? 

Mr.  Dermody:     No^  sir. 

The  Court:  All  right,  Doctor,  thank 
you  very  much. 

Mr.  Solomon:  The  defendant  Byers  at 
this  time  rests,  if  Your  Honor  please. 

Mr.    Sweeny:      The   defendant   Theresa 
Grresh  rests. 
ggQg  Mr.  Dermody:     The  People  rest. 

The  Court :  I  want  to  thank  counsel  for 
their  cooperation,  and  thank  the  jurors 
for  their  cooperation.  That  will  permit 
summations  tomorrow  and  the  charge  to 
the  jury  on  Thursday. 

Mr.  Solomon :  Judge,  will  you  give  us 
a  little  time  before  summations  tomorrow 
morning?    I  don't  want  too  much  time. 

The  Court:     10:30. 

Mr.  Solomon:     A  little  bit  more! 

The  Court:    No,  10:30.   Members  of  the 
Q81n  jury,  you  are  admonished,  and  it  is  your 

duty,  not  to  converse  among  yourselves 
on  any  subject  connected  with  the  trial 
and  not  to  permit  anyone  to  talk  to  you 
about  the  case,  not  to  remain  in  the  pres- 
ence of  anyone  discussing  any  part  of  the 
case. 

You  are  further  admonished  not  to  read 
any  item  in  any  newspaper,  that  may  ap- 
pear in  any  newspaper  about  the  case. 

You  are  further  admonished  not  to  form 
or    express    any    opinion    concerning    the 
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Motions  to  Direct  Jury  to  Acquit,  etc. 

guilt  or  innocence  of  either  of  the  defend- 
ants until  the  case  is  submitted  to  you. 

Let  me  impress  you  with  all  the  ad- 
monitions, particularly  the  last  one.  You 
have  heard  all  the  evidence.  Now  you  will 
hear  arguments  presented  by  the  lawyers 
on  both  sides.  Even  though  you  have 
heard  the  last  of  it  from  the  witnesses, 
you  must  still  keep  your  mind  open,  form 
no  conclusions  as  to  the  guilt  or  innocence  3812 
of  either  of  the  defendants  until  the  case 
is  submitted  to  you,  because  before  you 
close  your  minds  and  make  up  your  minds 
you  must  hear  the  last  word  as  to  the  law 
you  are  to  apply  to  the  facts  as  you  find 
them.  So  please  keep  those  admonitions 
in  mind. 

(The  jurors  then  left  the  court  room  and 
the  following-  took  place  in  their  absence:) 

Mr.  Sweeny :  On  the  entire  case  Theresa 
Gresh   moves    for    a    directed    verdict    of 
acquittal  and  renews  all  the  motions  and         qqiq 
exceptions   heretofore   at  any  time   taken 
during  the  trial. 

Mr.  Solomon :  The  same  motion  on 
behalf  of  Byers. 

The  Court:  Both  motions  are  denied 
with  exceptions  to  the  defendants. 

(Whereupon,  an  adjournment  was  taken 
to  Wednesday,  January  19,  1955,  at  10:30 
o'clock  A.M.) 
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New  York,  January  19,  1955 

Tbial  Continued 

Before:  Hon.  Jonah  J.  Goldstein,  J., 
and  a  Special  Jury. 

Appearances:   The  same. 

The  Clerk:   William  Byers  and  Theresa  Gresh 

3815  on  trial.     The  jurors  will  please  answer  as  their 
names  are  called. 

(The  jury  was  called  and  each  juror  answered 
present.) 

The  Court :  Members  of  the  jury,  we  have  now 
reached  the  stage  of  the  trial  where  counsel  for 
both  sides  will  sum  up;  that  is,  they  will  argue 
their  side  of  the  case.  When  either  lawyer  for 
the  defendants  or  the  District  Attorney  refer  to 
facts  and  tell  you  so  and  so  are  the  facts,  always 
bear  in  mind  that  that's  not  evidence.  You,  and 
you  alone,  are  the  sole  judges  of  what  the  facts 
are. 

In  the  course  of  summation  it  oft-times  hap- 
pens that  one  of  the  other  lawyers  may  object  to 
a  statement  made  by  one  of  the  attorneys.  He 
may  get  up  and  say,  "I  object,  that  is  not  the 
evidence."  Of  course  it  is  a  lawyer's  duty  to 
make  an  objection  when  he  thinks  one  should  be 
made.  I  hope  there  will  be  as  few  interruptions 
by  counsel  as  possible.  If  objections  are  made,  it 
then  becomes  my  duty  to  rule  on  the  objections. 
I  again  impress  upon  you  that,  as  I  will  tell  you 
in  the  charge,  you  and  you  alone  are  the  sole 
judges  of  what  the  evidence  is  in  the  case. 
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Mr.  Solomon :  Shall  I  proceed,  if  your  Honor 
please? 

The  Court :  Mr.  Solomon,  I  made  a  request 
during  the  trial  that  if  there  are  any  requests  to 
charge  I'd  appreciate  receiving  them  before  the 
summations.  Up  to  this  moment  I  have  not  re- 
ceived any  requests  from  you. 

Mr.  Solomon :  Judge,  my  colleagues  went  out 
yesterday  for  a  little  while — I  think  the  jury 
saw  it — and  they  prepared  some  of  the  requests 
to  charge,  which  I  have  in  my  pocket.  "We  have  3818 
not  been  able  to  have  them  typed  as  yet ;  I  have 
not  been  able  to  go  over  them  yet  and  we  are  try- 
ing to  comply  with  your  Honor's  request.  So 
we  are  not  derelict  at  all.  Excuse  me  a  minute 
(conferring  with  associate  counsel  out  of  the 
hearing  of  the  jury). 

The  Court :   Proceed. 

Summation  to  the  Jury  on   Behalf 
of  the  Defendant  Byers 


Mr.  Solomon:  If  your  Honor  please,  Mr.  Der- 
mody,  Mr.  Foreman  and  Gentlemen  of  the  Jury: 

As  his  Honor  definitely  said,  and  as  most  coun- 
sel will  state  at  the  very  outset  of  a  summation, 
"If  I  refer  to  any  of  the  evidence,  that  is  merely 
one  man's  recollection,"  and  certainly  we  have 
here  available  the  record  of  the  entire  proceed- 
ings and  also  all  12 — 13 — minds  as  regards  your 
recollections.  Certainly  you  will  take  your  recol- 
lections. If  there  is  any  difference  among  you 
as  to  what  actually  was  said,  then  of  course  you 
can  ask,  as  the  judge  will  probably  tell  you,  to 
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have  parts  of  the  record  read,  so  there  will  be 
no  question  about  that. 

For  the  purposes  of  summation  it  is  impossible 
to  read  from  the  record  each  time  I  say  some- 
thing. If  I  do  refer  to  some  evidentiary  fact — 
and  with  all  humility  I  say  to  you  if  I  do,  and 
I  do  so  incorrectly,  it  is  merely  because  of  the 
fact  that  my  memory  is  faultier  than  yours,  not 
that  I  try  to  mislead  you.  It  would  be  verv  stupid 
if  I  did! 

3821  I  can  also  say  at  this  time  that  I  will  on  behalf 
of  my  client  consent  that  you  have  any  exhibits 
that  you  want.  This  is  something:  that  is  not 
technically  yours  unless  I  do  consent,  and  I  will 
state  on  the  record  that  not  only  can  you  have 
the  record  read  to  you,  which  is  a  matter  of  right 
and  over  which  I  have  no  control,  but  also  any 
and  all  of  the  exhibits  which  have  heretofore  been 
placed  in  evidence  I  will,  on  behalf  of  my  client, 
consent  that  if  you  want  them  in  the  jury-room 
you  may  have  them  and  you  may  examine  those 
exhibits  that  have  been  read  into  evidence,  in 
other  words,  at  your  leisure  so  that  there  will 
be  no  question  as  to  the  contents  of  any  of  those. 
I  shall  await  his  Honor's  request  at  the  end  of 
the  entire  charge  as  to  the  law,  so  that  I  say  now, 
in  order  that  there  be  no  question  about  it,  that 
I  have  no  desire  to  withhold  from  you  any  of  the 
facts,  nor  to  paraphrase  them  or  to  twist  them 
or  to  give  you  any  different  ideas. 

Now,  to  get  down  to  the  case  itself.  It  is  my 
duty  to  make  a  summation.  I  am  not  a  golden- 
tongued  orator  by  any  means,  one  who  can  sway 
you  away  from  the  facts  or  by  a  display  of  emo- 
tion get  you  to  do  something  that  is  wrong.    That 
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is  impossible  and  I  think  it  is  wrong.  I  will 
refer  to  what  I  think  are  some  salient  factors  in 
the  case;  I  certainly  shan't  refer  to  everything. 
I  certainly  cannot  physically  refer  to  everything 
or  by  question  of  time  try  to  do  so.  So  if  I 
refer  to  something  that  I  think  is  of  some  im- 
portance, please  do  not  think  that  it  is  my  thought 
that  that  is  a  more  important  factor  than  some- 
thing which  you  may  have  in  mind.  That  is  your 
business.  You  people  are  the  ultimate  judges  of 
the  facts.  3824 

Now,  as  was  said  here  at  the  very  outset  in  the 
choosing  of  you  jurors  I  remember  I  made  refer- 
ence to  the  fact  that  only  God  and  these  two 
defendants,  possibly  if  they  care  to,  can  tell  you 
the  truth.  His  Honor,  with  all  due  respect  to 
him,  the  District  Attorney,  the  police  officers, 
counsel  and  yourselves,  nobody  is  aware  of  any 
physical  factor  here  as  to  direct  evidence,  eye 
knowledge  of  who  killed  Mrs.  Gresh.  We  have 
had  statements  made,  we  have  had  things  pro- 
duced before  you  but  ultimately  you  people  must 
make  up  your  mind  and  come  to  a  conclusion  as 
to  the  facts.  Yours  is  the  only  machinery  that 
can  do  so.  I  recognize,  with  all  due  respect  to 
you  gentlemen,  that  that,  too,  is  not  certainty — 
there  is  no  guarantee  of  certainty — but  this  is  the 
best  we  have ;  this  is  you  and  this  is  what  we 
must  rely  upon,  and  that's  all  there  is. 

Now,  we  have  had  here — to  go  at  the  facts  for 
a  moment — a  very  complicated  situation,  compli- 
cation upon  complication,  and  almost  impossible 
of  decision  or  beyond  the  possibility  of  decision. 
Let  us  take  the  facts  which  no  one  can  argue 
with.     Again  I  say  I  am  taking  what  facts  that 
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I  think  I  can  argue  upon,  that  you  can  and  again 
I  say,  not  disrespectfully,  it  is  your  business. 

We  have  a  woman  who  was  killed.  The  grew- 
someness  and  the  horror  of  the  crime  we  are  all 
aware  of  and  we  will  try  to  take  it  and  set  it 
aside  from  a  disinterested  and  objective  study 
of  the  facts.  In  other  words,  we  cannot  let  our- 
selves become  emotionally  involved,  or  I  would 
stand  here  and  cry  to  you  about  the  youth  who 
is  on  trial  for  his  life.    That's  not  what  I  intend 

3827  t°  d°  '■>  that  is  not  my  feeling  in  the  case.  I  try 
to  be  disinterested  and  objective.  By  "disinter- 
ested", I  do  not  mean  casual  or  treating  lightly, 
but  objective — that  is  a  better  word  for  it. 

As  I  say,  we  have  a  woman  who  was  killed  and 
we  have  a  terrible,  terrible  set  of  facts  attendant 
upon  that.  Then  we  have  statements  made,  be- 
fore any  evidence  is  produced,  in  open  court, 
under  oath,  as  to  how  she  was  killed.  Nobody 
can  argue  with  me  when  I  say  that  these  state- 
ments vary,  each  from  the  other — 1,  2,  3,  4,  13, 
15,  17  or  16,  or  whatever  the  numbers  are,  I 
say  that  you  ultimately  can  look  at  them.  We 
had  this  yellow  paper;  that  was  13,  then  14,  then 
I  believe  another  written  statement,  12 — all  pro- 
duced before  you,  all  a  build-up — I  don't  use  that 
word  in  criticism — but  a  method  whereby  the 
Police  Department  solved  a  crime. 

We  have  no  question,  I  believe,  but  that  the 
police  got  a  statement  from  one,  went  to  the  sec- 
ond, from  the  second  they  went  back  to  one  and 
then  went  back  to  the  second  and  they  did  this 
until  they  were  satisfied  that  they  had  enough 
to  bring  the  people  before  an  Assistant  District 
Attornev,  to  go  before  a  Grand  Jury  and  lay  be- 
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fore  this  body  of  people  what  they  had  as  regards 
their  solution  of  the  crime.  Certainly  the  police 
did  not  interview  Dr.  Brown ;  certainly  the  police 
did  not  interview  Dr.  Cusack ;  certainly  the  police 
did  not  interview  Dr.  Cassity  or  any  of  these 
other  individuals  who  have  come  up  since.  They 
did  their  job.  Their  job  was  to  unearth  and  to 
make  known  and  to  make  available  to  the  proper 
authorities  the  proof  they  had  as  to  who  killed 
whom. 

You  heard  the  police  officers  on  the  stand.  We  3830 
are  proud  of  them.  I  say  I  am  proud  of  them. 
These  are  our  police  officials  and  they  had  their 
jobs.  Now,  the  over-zealousness  of  an  officer — 
I  think  that  was  the  subject  of  a  book  written  by 
a  former  judge  here — exists  in  a  lot  of  people, 
but  this  is  attendant  upon  actions  in  all  people. 
We  had  Dr.  Cassity  here  on  the  stand  late  last 
night  and  Dr.  Cassity  said  that  the  final  state- 
ment in  his  report  was  akin  to  what  his  Honor 
read  to  him  out  of  a  law  book  as  regards  a  state 
of  mind  on  March  4th.  Those  were  the  same 
words,  he  said.  They  weren  't  the  same  words ; 
we  know  they  weren't.  The  over-zealousness  of 
the  man, — he  was  going  to  say  both  of  those  things 
were  true.  They  certainly  were  not  similar  to 
the  other  by  any  means,  but  this  he  was  trying 
to  get  done. 

Now,  back  to  the  police  again.  As  I  say,  they 
did  what  they  thought  was  an  honest  job.  I  am 
not  going  to  criticize  what  they  did  or  what  they 
didn't  do  as  regards  arraignment  and  such  like. 
This  is  properly  a  province  of  yours  to  under- 
stand and  to  judge.  What  has  been  told  to  you 
by  his  Honor  before  and  will  certainly  be  told 
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to  you  again  in  bis  charge  is  that  you  are  the  sole 

and   exclusive   judges   as   regards   the   facts,   as 

regards  the  taking  of  statements  from  defendants. 

Again  let  me  say  if  I  refer  to  "defendants", 

I  refer  to  two.  I  am  not  representing  the  Gresh 
girl.  I  have  no  interest  in  the  case  of  the  Gresh 
girl.  She  is  ably  represented  by  counsel  here 
and  I  have  no  desire  to  impinge  upon  their  field 
or  province,  but  I  will  try  to  confine  myself  to 
my  defendant,  to  my  aspects  of  the  case.     If  I 

3833  refer  to  the  other  co-defendant,  it  is  probable  and 
inevitable  because  of  the  inter-relationship  of  the 
two. 

In  the  statements  taken  from  Byers  by  the 
police — the  first  statement,  a  long  typewritten 
paper  which  he  signed  on  every  page,  and  then 
the  statement,  T  believe,  in  the  District  Attor- 
ney's office— there  are  variances  and  you  must 
inevitably  see  that  in  between  these  two  you  have 
Detective  Sergeant  Fuchs  telling  us  that  he  talked 
with  the  defendant  to  get  rid  of  the  element  of 
surprise  of  the  deceased  by  the  defendant  at  the 
QQQA         time  of  the  killing  and  go  back  to  his  statement, 

II  in  evidence,  that  it  was  a  cold-blooded  plan- 
ning and  the  carrying  out  of  a  plan,  you  see. 
He  knew  what  murder  in  the  first  degree  was, 
he  knew  what  premeditation  was,  he  knew  what 
intent  was,  he  knew  what  Avilfullness  was.  He 
could  find  it  or  describe  it  to  the  defendant  Byers 
in  12,  so  he  had  that  conversation  that  he  re- 
counts to  you.  And  then  we  have  the  statement 
of  Byers,  number  14,  where  it  becomes  murder 
one — taken,  incidentally,  after  Byers  was  indicted 
charged  with  murder  one. 
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So  we  must  remember — and  I  think  under  the 
law  I  can  hazard  a  guess  or  tell  you  what  I  think 
— two  facts  must  inevitably  lead  to  a  conclusion 
as  regards  a  third,  and  my  two  facts  are  that 
Sergeant  Fuchs  had  the  statement,  knew  that  he 
was  appearing  before  the  Grand  Jury  shortly 
thereafter  and  knew  that  that  statement  was  in- 
sufficient as  regards  wilfullness.  So  he  then  got 
the  other  statement.  That  was  when  they  were 
coming  up.  Now,  mind  you,  he  had  already  ap- 
peared before  the  Grand  Jury,  so  that  as^ain  we  3836 
hazard  a  guess  that  he  knew  or  that  there  was 
that  element  brought  up  in  question  before  the 
Grand  Jury  as  regards  whether  Byers — not  as 
regards  whether  Byers  had  planned  or  there  was 
enough  proof  that  the  statement  of  the  girl,  which 
was  definitely  before  Sergeant  Fuchs'  appearance 
before  the  Grand  Jury,  made  out  murder  one, 
but  under  the  law — and  I  believe  his  Honor  has 
touched  upon  that  and  will  do  so  again — an  ac- 
complice's statement,  unless  corroborated  by  out- 
side, independent  proof,  is  not  sufficient ;  and  even 
for  the  purposes  of  getting  an  indictment  it's  not  OQQr7 
sufficient. 

So  after  the  first  statement  by  Byers,  as  I 
think,  we  have  no  proof  here  when  the  matter  was 
presented  to  the  Grand  Jury;  I  think  it  was  pre- 
sented before  the  conversation  down  South  and 
I  think  that  Sergeant  Fuchs  then  was  cognizant 
of  that  factor  and  that  was  worked  over  by  him 
and  brought  up. 

Now,  let  me  go  from  the  police  for  a  moment 
and  talk  about  the  next  thought  that  comes  to  my 
mind,  because  at  this  stage  of  the  game  you  gen- 
tlemen may  question  what  position  I  take  here. 
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Let  me  say  that  what  position  I  take  is  com- 
pletely unimportant.  This  defendant  Byers  has 
pleaded  not  guilty.  He  can  talk  seven  different 
defenses  and  in  good  conscience  I,  as  his  counsel, 
must  bring  them  out  or  adduce  them  before  you. 

He  has  said  to  you  that  he  is  not  guilty  and 
told  you  what  happened.  He  has  said  to  you  that 
he  didn't  participate  in  the  planning  of  the  kill- 
ing, nor  did  he  actually  indulge  in  the  killing 
alone  or  together  with  anybody.  That  is  what 
he  has  said.  The  People  have  testimony  or  proof 
before  you  that  that  is  not  so.  They  have  proof  on 
the  stand  by  the  girl  that  he  did  it  alone ;  they 
have  proof  by  his  statement  that  he  did  it  with 
somebody  else.  But  that  is  one  position  which 
he  has  taken. 

The  second  position  that  has  been  taken  here 
on  his  behalf  is  that  he  is  insane,  that  he  is  suffer- 
ing from  a  mental  disease  which  makes  him  in- 
capable of  understanding,  under  the  law,  the  na- 
ture and  quality  of  his  act  or  the  difference  be- 
tween right  and  wrong ;  that  his  perception  is  not 
correct,  that  his  understanding  is  not  correct, 
3840  an(}  certainly  it  has  been  adduced  before  you  to 
the  point  of  exhaustion,  the  medical  testimony 
relevant  to  his  condition. 

Again  I  say  I  am  not  taking  any  position  and 
I  shift  the  buck — to  use  the  vernacular — to  you. 
This  is  your  business  again ;  as  I  said  before,  this 
is  yours,  not  mine,  as  to  what  actually  comes  out 
of  your  foreman's  mouth  when  you  come  back. 
My  position  as  regards  what  happened  here — 
and  I  am  not  playing  games ;  this  is  too  earnest, 
far  too  serious  and  far  too  important,  but  this 
is  the  position  I  was  put  in  and  this  is  ultimately 
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the  business  that  you  will  have  dropped  in  your 
laps. 

As  I  say,  we  are  not  playing  games.  The  things 
that  have  happened  here  are  ultimately  yours 
to  decide,  but  getting  back  now  to  the  police  as 
regards  the  question  of  whether  Byers  did  or  did 
not  kill  alone  Mrs.  Gresh  or  together  with  the 
co-defendant  kill  Mrs.  Gresh.  I  say  we  must 
examine  these  things  and  you  must  do  so  in  all 
good  conscience  and  in  accordance  with  your  oath 
and  in  accordance  with  what  his  Honor  tells  you  3842 
is  the  law — the  voluntariness.  You  must  examine 
it  as  regards  the  background  of  the  maker. 

We  had  psychiatric  proof  adduced  here  and  a 
generalization  made  which  I  think  is  attendant 
upon  all  of  these  things.  You  have  an  individual, 
you  have  a  knife  and  you  must  correlate  the  two. 
A  person  hitting  another  with  a  stick  is  some- 
thing you  may  question,  too.  If  it  is  a  police 
using  his  night-stick,  there's  an  act  which  may  be 
wrong  with  one  person  and  right  with  somebody 
else.  This  is  a  question,  as  I  say,  that  you  must 
come  to  conclusions  about. 

Now,  we  ultimately  get  down  to  a  trial  and  then 
we  have  the  evidence  adduced  before  you,  and 
no  one  can  argue  the  question  of  fact  that  you  are 
as  good  a  judge  of  the  credibility  of  the  witness 
who  testified  in  person  as  anybody  else,  and  the 
law  says  that  you  are  the  ^ole  and  exclusive  judge 
of  the  credibility  of  the  witness. 

So  you  have  heard  the  defendant  Byers  testify 
here.  You  may  examine  carefully  his  words  and 
say,  Is  this  a  person  who  is  telling  the  truth, 
or  is  he  lying?  His  Honor  has  told  you  before 
that   if  you   believe    a    person    has   wilfully   lied 
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about  a  relevant  fact,  it  is  your  right  to  disregard 
in  toto  his  testimony.  That,  again,  is  your  busi- 
ness. If  you  believe  he  has  lied  because  of  an 
infirmity  of  mind,  then  he  hasn't  maliciously, 
wilfully,  with  intent  to  defraud  lied.  That  again 
is  something  that  you  must  judge  and  base  your 
conclusions  upon. 

As  I  say,  Byers  took  the  stand  and  told  you  his 
story.  You  had  produced  in  evidence  a  letter 
from  Byers  to  the  girl.     Byers  tried  to  explain 

''845  ^°  y°u  w^  *ie  wro*e  *ne  tetter  and  the  frame 
of  mind  and  the  question  of  his  guilt  in  relation- 
ship to  the  letter.  All  right ;  you  had  all  of  these 
things  before  you. 

I  don't  want  to  be  long  and  again  I  say,  re- 
ferring to  his  testimony  in  any  detail  would  be 
silly  on  my  part ;  it  is  as  green  in  your  minds  as 
it  is  in  mine ;  it  was  heard  by  you  at  the  same 
time  as  it  was  heard  by  me. 

He  says  he  didn't  have  anything  to  do  with  the 
killing.  He  says  that  the  woman  was  alive  when 
he  walked  out  of  the  apartment  and  dead  when 
he  came  back.  Now,  if  I  refer,  as  I  said  before, 
to  any  factor  I  don't  say  to  you,  "This  is  more 
important  than  anything  else  yon  have  in  your 
mind."  Even  the  radio  and  the  television  say, 
you  know,  that  the  District  Attorney  must  defend 
the  innocent  as  well  as  the  guilty,  and  certainly 
far  beyond  the  province  of  the  District  Attorney 
is  the  duty  of  the  jurors  to  protect  the  rights  of 
the  defendant  who  comes  before  them.  They  are 
sworn  at  the  very  outset  to  try  truly  the  facts 
between  the  People  and  the  defendant,  and  I 
think  his  Honor  was  the  one  who  made  the  point 
that  the  defendant  is  one  of  the  People. 
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Now,  there  is  a  very  interesting-  and,  I  think, 
important  factor  which  isn't  in  dispute  at  all  and 
that  is  the  question  of  Byers  having  bent  over 
Mrs.  Gresh  as  she  lay  in  the  hall  and  asking  hei" 
how  she  was.  That,  I  think,  is  not  in  dispute 
by  any  of  the  statements.  I  think  it  is  corrobo- 
rated by  one  of  the  statements,  if  I  am  not  mis- 
taken. And  certainly  it  is  a  very  interesting 
and  salient  factor  here.  We  are  all  cognizant 
of  Dr.  Vance's  testimony,  but  that  again  is  a 
statement  that  nobody  can  dispute.  There  were  3348 
21  stab  wounds  in  this  poor  woman  and  there 
were  three  blows  upon  the  head.  The  stab 
wounds  were  six  in  the  heart  that  mangled  the 
heart,  and  then  my  recollection  is  there  were  15 
others,  starting  with,  T  think,  the  left  shoulder, 
under  the  left  breast  and  under  the  right  breast, 
the  right  abdomen  and  on  the  flank.  In  other 
words,  this  woman  was  stabbed  at  constantly  21 
times  by  somebody. 

Now,  there  isn't  any  testimony  in  this  case 
or  any  statements  made  that  two  defendants  at 
different  times  stabbed  Mrs.  Gresh.  This  may  be 
something  that  you  can  come  to  a  conclusion  on 
in  your  own  minds,  if  you  see  fit.  I  say  there's 
no  evidence  at  all  and  I  think  that  a  fair  judg- 
ment— my  fair  judgment,  let  me  say — is  that  one 
person  stabbed  Mrs.  Gresh. 

Now,  21  times,  even  rapidly,  takes  a  certain 
amount  of  animus.  (Demonstrating)  1,  2,  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  i 
21 — it's  a  bit  of  hair-raising  tingling — 21.  Just 
pounding  one  hand  into  the  other  21  times  takes 
a  certain  amount  of  energy  so  that  you  want  to 
stop  after  three  or  four  or  six  times.    Do  it  your- 
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selves — and  this  is  not  one  hand  on  another.  This 
is  with  a  knife  put  into  somebody  who  is  moving, 
who  is  wrestling,  who  is  turning,  who  is  bleeding, 
you  see.  Imagine  the  rage,  imagine  the  energy 
that  it  takes  to  do  that  that  many  times.  Is 
that  akin  with  somebody  who  bends  over  the  de- 
ceased and  says,  "How  are  you?  What's  the 
matter?"  It  does  not  make  sense — it  does  not 
make  sense. 

Again,  as  I  say,  I  am  not  playing  games  but 

3851  either  Byers  did  it  and  is  crazy  or  he  didn't  do 
it,  and  that's  the  way  I  see  it.  I  can't  conceive 
of  his  doing  it  and  then  bending  over  the  woman 
and  asking  her  how  she  was.  Three  blows  on 
the  head  with  a  blunt  instrument,  with  a  hammer 
— you  may  pick  it  up  yourselves  later  if  you 
want  to — it's  a  heavy  hammer  and  it  would  take 
a  certain  amount  of  psychic  energy  to  use  it,  to 
hit  somebody  with.  The  thought  is  repulsive  to 
me  and  I  imagine  it  must  be  to  you — not  once 
or  twice  but  three  times — and  then  to  bend  over 
and  say  to  the  woman,  "Hoav  are  you?  Are  you 
all  right?" 

Let's  go  to  another  factor  here  that  I  don't 
think  is  in  dispute.  The  boy  Byers,  after  this  was 
over,  went  into  the  bed  room  and  slept,  slept  all 
night  long.  I'll  wager  there  isn't  one  before  me 
that  hasn't  at  one  time  or  another  taken  a  pheno- 
barbital  or  aluminol  or  one  of  the  other  sleeping 
sedatives.  If  you  are  disturbed  and  restless,  you 
take  a  sedative.  Certainly  after  a  killing  of  that 
kind,  after  a  rage  of  that  kind,  a  running  amuck 
which  that  must  be,  how  can  you  lie  down  and  go 
to  sleep?  I  think  the  testimony  is,  and  that  again 
I  say  is  not  in  dispute — it  is  corroborated  by  the 
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Gresh  girl  and  somewhere  corroborated  in  the 
statements,  I  believe,  there  isn't  any  question 
about  it — Byers  went  to  sleep  about  nine  o'clock. 
Then  there's  a  difference  as  regards  whether 
there  was  an  awakening  by  him  at  two  or  a  going 
back  to  sleep  or  not.  But  if  he  slept  right  through 
the  night,  number  one,  or  if  he  awoke  at  two  and 
there  was  talk  about  something  and  then  he  went 
to  sleep  again,  can  you  believe  it?  Can  you  rec- 
oncile it  with  that  kind  of  action  antecedent  to 
that  sleep?  3854 

You  have  got  to  believe  beyond  a  reasonable 
doubt  Byers  killed  this  woman  and  is  sane  in 
order  for  you  to  walk  out  and  through  your  fore- 
man say  he  is  guilty  of  murder  in  the  first  degree. 
Does  that  give  you  a  reasonable  doubt?  If  it 
doesn't,  then  forget  about  it.  Does  something 
else  give  you  a  reasonable  doubt?  Then  take  that. 
Figure  out  anything  you  want,  but  I  say  to  you 
these  are  things  that  I  thought  up.  Can  you  con- 
template with  any  degree  of  sanity  sleeping  after 
doing  a  thing  like  that? 

Now,  take  the  other  stance  for  a  moment.   Say         3855 
he  didn't  kill  Mrs.  Gresh;  say  his  story  is  true. 
I  still  say  to  you  he's  crazy. 

Let  us  now  take  the  other  factor,  which  I  think 
is  not  in  dispute.  The  girl  says  that  after  she 
came  in  the  kitchen  and  went  through  that  busi- 
ness of  "Give  me  something.  Not  the  hammer, 
the  knife"  and  she  went  inside,  he  called  her  into 
the  kitchen  and  they  cleaned  up  the  blood.  Can 
you  imagine  how  much  blood  there  was  from  that 
woman?  I  think  Dr.  Vance  said  she  was  probably 
140  pounds  and  ultimately  weighed  very  little. 
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He  said  there  was  a  disease  formed  by  gas 
bacillus,  whatever  it  was,  but  that  is  not  in  ques- 
tion as  to  the  loss  of  blood.  Twenty-one  wounds 
— there  must  have  been  a  great  loss  of  blood.  Can 
you  imagine  cleaning  up  that  blood  with  rags, 
worrying  about  whether  the  police  were  coming 
because  of  the  talk  that  he  says  he  heard  with  the 
neighbors  saying,  ''Let's  call  the  cops"  or  "Let's 
not  call  the  cops ' '  ?  Then  going  into  the  bed  room 
and  quietly  and  calmly  lying  down  and  going  to 
3857  sleep?  It  is  incredible,  it  is  incredible.  I  am  not 
supposed  to  give  you  my  ideas  as  regards  guilt 
or  innocence — that's  your  ultimate  province — but 
I  say  it's  incredible. 

Now,  let  us  examine  for  a  moment  the  motive 
— why.  If  the  People  say  that  Byers  killed  this 
woman,  they  must  give  you  a  reason  for  it  in 
order  to  bolster  their  case.  If  they  had  someone 
who  saw  him  do  it,  they  would  say  he  did,  but 
they  give  you  a  set  of  facts  and  they  try  to  con- 
vince you  by  logic  that  not  only  did  he  do  it  but 
he  had  a  reason  for  doing  it,  and  you  had  the 
3958         proof  adduced  before  you. 

You  have  the  Gresh  girl's  statement  to  you  that 
when  she  said  to  Byers,  "My  mother  won't  con- 
sent; let's  run  away"  he  said  no,  and  there  was 
some  talk  at  that  time  and  then  laughingly — and 
I  think  that's  a  pretty  accurate  description  of 
what  she  said — "he  laughed  and  said,  'Why  not 
do  away  with  her?'  "  and  she  said  he  laughed 
before  and  he  laughed  during. 

Now,  let  us  picture  that.  Who  was  anxious  at 
that  time  to  get  married?  The  girl  who  talked 
about  an  alternative  plan  if  they  couldn't  do  it 
with  the  consent  of  the  mother?    The  girl.   Who 
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didn't  want  to?  The  boy.  Again  there  is  no  ques- 
tion about  it  that  after  the  mother  was  done  away 
with,  the  so-called  obstacle  to  the  marriage,  no 
marriage  did  take  place;  we  know  that.  Is  there 
any  proof  at  all  anywhere  along  the  line  that  the 
girl  changed  her  mind  about  marriage?  You  re- 
call his  Honor's  questioning  and  Mr.  Dermody's 
questioning  and  my  questioning,  and  we  got  but 
one  concise  answer;  she  said  she  continued  to  go 
to  bed  with  the  boy  after  the  murder. 

So  there  was  a  severance  of  the  two  after  this  3860 
horrible  act.  There  is  no  scintilla  of  proof  that 
there  was  a  change  of  mind  on  her  part  as  re- 
gards the  marriage.  As  a  matter  of  fact,  we  have 
the  grewsome  detail  of  the  child's  wearing  a  ring 
of  the  deceased  woman  that  she  took  from  a  box  of 
some  kind  and  told  a  bunch  of  other  youngsters 
that  they  were  married.  In  other  words,  she  held 
herself  out  as  being  married  to  the  boy. 

The  boy  went  down  South  for  a  week.  They 
didn't  get  married.  Who  wanted  to  get  married? 
The  girl.  Where  was  the  obstacle?  The  mother. 
The  boy  laughingly  said,  "Let's  do  away  with  3861 
her."  He  was  joshing  the  girl,  kidding  the  girl. 
She  was  the  one  who  wanted  to  run  away.  Who 
didn't  want  to  run  away?   The  boy. 

All  right.  So  there  you  get  what  did  happen 
here.  You  can  only  judge  what  did  happen  here 
by  what  the  facts  are.  I  say  to  you  a  fine  and  a 
wonderful  test  of  what  the  facts  are  is  to  take 
those  facts  which  are  not  in  dispute,  unless  you 
yourself  don't  believe  them;  but  start  with  those 
things,  then  build  upon  those  facts  which  are  not 
in  dispute  with  any  other  fact  that  you  think  is 
relevant  to  it  and  then  make  up  your  own  mind. 
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But  there  we  have  again  the  incredibility  of  belief 
that  Byers  killed  this  woman. 

Now,  we  have  a  letter  from  Byers.  He  told  you 
that  that  letter  was  written  after  he  had  been 
warned  about  the  possible  punishment  and  what 
exactly  happened  here.  The  letter  was  produced 
before  the  jury.  He  wrote  that  letter,  you  see. 
Why?  You  remember  the  contents  of  the  letter 
and  you  remember  the  admissions  of  the  Gresh 
girl  as  to  the  argument  she  had  with  him  about 

3563  somebody  who  was  supposedly  or  actually  sup- 
planting him  in  her  favor. 

This  is  crazy  stuff,  gentlemen,  crazy  stuff.  It 
is  unbelievable,  it  is  really  unbelievable.  I  hon- 
estly say  to  you  that  you  must  go  far  away  to 
take  the  psychiatric  testimony,  the  confirmation 
of  that;  and  I  say  "confirmation"  because  it  was 
confirmed  by  Dr.  Cassity.  Everything  was  con- 
firmed by  Dr.  Cassity  up  to  the  end,  when  he  had 
to  go  along  with  his  prior  findings.  Everything 
Dr.  Cassity  said  tells  you  this  is  crazy  business, 
this  is  a  crazy  boy.  Everything  that  the  Bellevue 
3864  Hospital  report  has — it  is  in  evidence  before  you 
— confirms  Dr.  Brown's  findings.  This  is  a  crazy 
boy,  you  see.  Some  of  the  testimony  of  Dr.  Cusack 
as  regards  improbabilities,  you  remember  —  I 
think  it  was  Dr.  Cusack;  maybe  I'm  wrong — 
somebody  thought  it  was  more  akin  to  the  docile 
type  who  would  do  it  than  Byers.  I  may  be 
wrong,  it  may  have  been  someone  else  but  it  is  my 
recollection  that  we  had  something  like  that,  too. 

It  is  not  my  province  to  convict  the  girl  or  have 
any  interest  in  your  finding  the  girl  guilty  or  not 
guilty.  That  again,  even  though  I'm  repetitious, 
is  your  business.    It  is  Mr.  Dermody's  job.    He 
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has  done  a  splendid  job,  he  has  done  a  capable 
job  for  the  People.  He  has  brought  forth  for  yon 
what  proof  the  People  have  without  any  fear  that 
the  defense  would  take  care  of  their  side  of  the 
fence.  He  hasn't  brought  you  anything  from  our 
side  of  the  fence.  We  have  given  you  whatever 
we  had,  whatever  we  thought  to  bring  forth  for 
you.  But  there  again  you  have  testimony  as  re- 
gards the  girl,  testimony  which  I  believe  Mr. 
Sweeny  is  more  properly  the  one  to  refer  to  as 
regards  her  condition.  I  am  just  pointing  out  to  3866 
you  the  improbability  and,  I  believe,  almost  the 
impossibility  of  the  boy  doing  what  the  People 
claim  he  did. 

When  I  finish,  when  I  sit  down  I'm  going  to 
really  try  to  do  exactly  what  my  colleagues  here 
have  done.  They  have  not  interrupted  me  and  I 
thank  them  for  it.  I  shan't  interrupt  them,  but 
I  will  have  no  chance  to  answer  anything  that 
Mr.  Dermody  brings  up  or  that  Mr.  Sweeny  does. 
I  say  to  you — and  it  is  hard  for  you  to  believe  it, 
but  you  are  twelve  persons,  too ;  you  sway  one 
way  and  you  sway  another — and  I  say  to  you  that  3867 
in  all  good  conscience  you  must  defend  the  client 
whom  I  am  defending  with  your  thoughts  and 
your  beliefs  just  as  I  do,  those  that  gibe  with 
your  conscience,  those  that  gibe  with  your  honest 
belief. 

The  People  have  the  burden  of  proving  beyond 
a  reasonable  doubt  two  things  here — three  things 
really :  That  Byers  did  plan  to  kill  Mrs.  Gresh 
and  that  he  was  sane  at  the  time  and  is  sane  now 
— four  things.  Let  us  bunch  them  into  two.  If 
you  have  a  reasonable  doubt  as  to  the  killing  or 
as  to  the  sanity,  you  must  give  Byers  the  benefit 
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of  it.  It  is  not  my  province  to  convince  you  be- 
yond a  reasonable  doubt  that  he  is  innocent.  It 
is  their  province  to  convince  you  beyond  a  rea- 
sonable doubt  of  both  of  those  factors. 

As  I  drove  down  this  morning  I  saw  a  sign  on 
the  East  Side  which  said  that  "Crime  is  juvenile 
delinquency  grown  up."  That's  a  P.  A.  L.  sign 
that's  down  on  the  East  Side.  Here  we  have  a 
combination  of  both.  We  have  crime,  we  have 
juvenile   delinquency.    We  haven't   got   "grown 

3869  up."  The  law  makes  a  difference  as  regards  age 
in  relationship  to  the  type  or  nature  of  the  crime. 
We  haven't  got  youthful  offender  treatment  here 
or  any  juvenile  delinquents.  We  have  the  law 
saying  that  a  person  committing  murder  who  is — 
I  may  be  wrong;  I  think  it  is  over  12 — is  liable 
for  the  consequences  of  his  act.  I  may  be  wrong 
on  the  age. 

Mr.  Dermody :    I  must  object  to  that  statement. 

The  Court:  Mr.  Solomon,  let  me  tell  you  at 
this  moment,  as  I  don't  want  to  interrupt  you, 
that  you  are  wrong. 

Mr.  Solomon:    Is  it  14? 

The  Court:    Fifteen. 

Mr.  Solomon:  Is  it  15?  I  thought  it  was  12. 
My  law  training  is  so  far  back  that  I  have  for- 
gotten. At  any  rate,  we  have  differences  by  virtue 
of  the  nature  of  the  crime ;  I  think  there  is  a  dif- 
ference. I  may  be  wrong  on  that  as  regards 
felonies. 

The  Court :  I  say  to  you  that  if  either  of  the 
defendants  is  under  the  age  of  15  at  the  time  the 
crime  was  committed,  he  or  she  could  not  be  tried 
for  murder  in  the  1st  degree  or  murder  in  the 
2nd  degree. 
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Mr.  Solomon:  That's  right.  They  would  be 
not  in  a  criminal  court  but  in  a  juvenile  court,  the 
Children's  Court;  I  think  it  is  on  22nd  Street, 
but  by  the  passage  of  some  300  odd  days  with  the 
girl  and  some  six  or  700  days  with  the  boy  they 
are  here  now  facing  you  gentlemen  in  this  court. 
It's  a  little  startling  but  that  again  is  something 
you  men  swore  would  not  be  a  consideration  of 
yours :  you  said  you  would  abide  by  the  facts  and 
interest  yourselves  solely  and  exclusively  in  the 
facts  and  the  law  that  his  Honor  told  you  was  3872 
applicable  to  them.  Over  15,  charge  murder  one. 
Then  they  can  die  for  it. 

Mr.  Dermody :  Your  Honor,  I  object  to  any 
references  to  what  the  possible  punishment  might 
be. 

The  Court:  Objection  sustained. 
Mr.  Solomon :  Yes.  We  all  realize  the  import 
of  the  indictment  here.  We  recognize  that  pun- 
ishment is  not  your  province.  We  also  recognize 
that  you  have  nothing  to  do  with  these  two,  the 
boy  and  the  girl,  being  here — 15  and  17  or  18 
years  of  age  rather  than  35  or  40.  This  isn't  any  3873 
business  of  yours.  You  are  here  to  judge  the 
facts  only. 

Now,  I  want  to  thank  you  for  your  attention. 
It  has  been  an  experience  to  be  trying  a  case 
where  you  men  have  paid  as  strict  attention  as 
you  have  to  all  that  has  gone  on  here ;  it  has  been 
an  experience  to  his  Honor,  to  the  District  Attor- 
ney and  to  myself.  This  is  familiar  stuff  to  us 
but  to  you  gentlemen,  who  have  been  taken  from 
your  businesses  or  your  ordinary  pursuits,  it  has 
been  a  terrifying  experience  because  of  the  in- 
tensity demanded  of  you  by  the  ultimate  decision 
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you  must  make.  I  thank  you  for  listening  to  me 
now  and  I  say  to  you,  without  patting  you  on  the 
back,  that  there  is  no  greater  safeguard  of  the 
rights  of  this  boy  Billy  Byers,  whom  I  represent, 
than  you  twelve  men  before  me. 

Again  I  say  thank  you  for  listening  and  thank 
you  for  understanding  or  trying  to  understand, 
and  I'll  also  say  to  you  that  the  ultimate  decision, 
whatever  decision  you  come  to,  if  it  is  in  line  with 
your  consciences,  I  can't  argue  with  you,  neither 

3875  cai1  anyfr°dy  else.  So  that  this  is  something  that 
you  must  decide.  The  Judge  can't  argue  with  you 
at  the  end,  whatever  your  decision  is,  nor  can  the 
People's  representative,  nor  can  I.    I  thank  you. 

(Summation  on  behalf  of  defendant  Theresa 
Gresh  omitted.) 


The  Court:  Members  of  the  jury,  you  are  ad- 
monished, and  it  is  your  duty  not  to  converse 
007ft  among  yourselves  on  any  subject  connected  with 
the  trial  and  not  to  permit  anyone  to  talk  to  you 
about  the  case,  and  not  to  remain  in  the  presence 
of  anyone  discussing  any  part  of  the  case.  You 
are  further  admonished  not  to  form  or  express 
any  opinion  as  to  the  guilt  or  innocence  of  either 
of  the  defendants  until  the  case  is  submitted  to 
you. 

Return  here  at  twentv  minutes  of  two. 
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Afternoon  Session 


1 :55  p.m. 


Same  appearances. 


The  Clerk :  William  Byers  and  Theresa  Gresh 
on  trial.  The  jurors  will  please  answer  as  their 
names  are  called  (all  answer  present). 

The  Court:    Proceed. 

(Summation  on  behalf  of  the  People,  follows) : 


887S 


Mr.  Dermody:  May  it  please  the  Court,  gentle- 
men for  the  defense,  Mr.  Foreman  and  gentlemen 
of  the  jury:  At  this  point  in  the  trial  as  the 
Assistant  District  Attorney  charged  with  the 
prosecution  of  this  case,  the  law  gives  me  the 
opportunity  and  the  privilege  of  summing  up  the 
evidence  on  behalf  of  the  People. 

At  the  very  outset  of  my  summation  may  I  on 

behalf  of  the  office  of  the  District  Attorney  ex- 

0070 
press  my  thanks  to  you  for  your  patience  and  the         00,,; 

courteous  attention  you  have  given  all  of  us  con- 
nected with  this  case. 

Now,  gentleman,  this  trial  is  nothing  more  than 
a  search  for  the  truth,  and  if  you  will  allow  me 
at  this  time,  to  assume  the  role  of  a  guide  to 
assist  you  in  the  search  for  the  truth, — I  might 
say  at  the  very  outset  that  I  will  do  all  within  my 
limited  ability  to  advance  arguments  based  on 
logic  and  common  sense,  and  appeal  not  to  your 
emotions  but  to  your  common  sense  as  practical 
intelligent  members  of  this  community. 

I  am  not  going  to  wave  any  bloody  garments, 
or  cry,  or  try  to  play  on  your  emotions.   The  time 
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is  now  here  for  cool,  calm,  and  deliberate  deliber- 
ation. It's  no  place  now  for  blood,  for  sweat,  or 
for  tears. 

As  you  are  well  aware  of  by  now,  these  two 
defendants  William  Byers  and  Theresa  Gresh 
have  been  indicted  charged  with  the  crime  of 
murder  in  its  first  degree,  and  as  the  representa- 
tive of  the  People  of  this  State  I  have  the  burden 
of  proving  their  guilt  beyond  a  reasonable  doubt. 
Now,   please   don't   let    the   words    "reasonable 

3881  doubt"  frighten  you.  His  Honor  at  the  proper 
time  will  explain  in  simple  clear  language  just 
what  is  meant  by  the  doctrine  of  reasonable 
doubt.  Without  trying  to  infringe  upon  the 
province  of  his  Honor  for  one  moment,  I  think 
I  might  be  justified  in  telling  you  that  reasonable 
doubt  does  not  mean  that  the  People  have  the 
burden  of  proving  the  defendants'  guilt  in  this 
case  to  a  mathematical  certainty,  because  I  think 
as  practical  intelligent  members  of  this  com- 
munity you  could  readily  understand  that  in  this 
case  as  in  all  criminal  cases  we  are  depending 
upon  human  beings  as  witnesses,  their  powers 
of  recollection, — they  are  only  human — and,  that 
if  the  People  were  held  to  the  burden  of  proving 
the  defendants'  guilt  to  a  mathematical  certainty 
you  could  well  imagine  that  the  administration  of 
justice  would  become  a  farce  and  we  might  just 
as  well  lock  the  doors  of  this  court  room  and 
throw  away  the  key.  And  certainly  you  can  ap- 
preciate by  now  that  the  doctrine  of  reasonable 
doubt  must  not,  must  not  be  used  by  you  as  a 
convenient  subterfuge  to  hide  behind  to  avoid 
doing  what  of  necessity  might  be  an  unpleasant 
duty. 
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Now,  with  those  few  observations  in  mind, 
allow  me  to  discuss  the  evidence  with  you,  and, 
I  might  say  at  this  point  that  in  connection  with 
the  indictment  of  these  two  defendants,  in  the 
interests  of  clarity  I  might  point  out  to  you  that 
it  is  the  theory  of  the  People's  case  that  these 
two  defendants  while  acting  in  concert,  in  other 
words,  while  aiding  and  abetting  each  other  in  a 
pre-arranged  plan,  caused  the  death  of  Anna 
Gresh ;  that  they  were  partners  in  this  crime, 
and,  under  the  theory  of  the  People's  case  that 
the  acts  of  one  became  the  acts  of  both,  so  that 
under  the  law  they  share  equal  responsibility 
regardless  of  who  of  the  two  actually  inflicted 
the  fatal  blows. 

His  Honor,  at  the  proper  time  again,  will  ex- 
plain in  detail  just  what  the  law  means,  but  I 
make  this  observation  in  passing,  gentlemen,  for 
the  benefit  of  those  who  may  not  have  ever  served 
as  jurors  before. 

In  line  with  the  theory  of  the  People's  case, 
you  will  notice  the  wording  of  the  indictment, 
that  the  defendants  in  the  County  of  New  York 
on  or  about  March  the  4th  1954  wilfully,  feloni-  o^oo 
ously  and  of  malice  aforethought  struck  and 
killed  Anna  Gresh  with  a  hammer  and  a  knife. 

Now,  some  of  you  might  very  well  say,  "Well, 
just  a  minute  Mr.  District  Attorney,  you  allege 
in  the  indictment  or  the  Grand  Jury  alleges  that 
both  these  defendants  killed  Anna  Gresh  with  a 
hammer  and  a  knife."  Now,  factually  the  theory 
of  the  People's  case  is  that  only  one  of  them 
actually  inflicted  the  fatal  blows,  but  in  line  with 
the  theory  of  the  People's  case  that  as  partners  in 
crime,  acting  in  concert,  the  acts  of  one  becoming 
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the  acts  of  others,  you  can  understand  the  word- 
ing of  the  indictment,  both  defendants  struck  and 
killed  Anna  Gresh  with  a  hammer  and  a  knife. 
As  I  say,  his  Honor  I  am  sure  will  explain  that 
in  much  more  detail  at  the  proper  time. 

Now,  gentlemen,  certainly  there  can  be  no  doubt 
in  your  minds  that  Mrs.  Gresh  is  dead.  I  am  not 
trying  to  be  facetious  now.  His  Honor  will  tell 
you  that  that  is  part  of  the  case  that  the  People 
must  prove :    First,  that  the  deceased  in  this  case 

3887  ^s  dead,  and,  secondly,  that  she  was  killed  as  a 
result  of  the  criminal  acts  of  both  of  these  defend- 
ants. As  to  the  first  part  I  don't  think  there  can 
be  any  doubt  at  all  that  Anna  Gresh  is  dead.  I 
need  only  refer  in  passing  to  the  testimony  of 
Patrolman  Morrison  who  was  the  first  officer  at 
the  scene,  who  saw  the  body  in  the  tub,  and  later 
on  the  next  day  identified  that  body  as  being  the 
same  body  that  he  had  seen  the  day  before  in  the 
tub,  to  the  Medical  Examiner.  That  proves  that 
the  autopsy  done  on  that  body  was  the  body  that 
was  in  the  tub,  and,  furthermore  the  fact  that  she 
was  Anna  Gresh  is  established  through  Mrs. 
Fetko  who  went  to  the  morgue  and  saw  her  dead 
sister  there  and  so  identified  her  body  to  Dr. 
Vance.  So  I  say  there  is  no  problem  there — it  is 
more  or  less  conceded. 

Now,  as  I  see  it,  gentlemen,  the  question  for  you 
to  decide  is,  Did  these  two  defendants  cause  her 
death,  and,  under  what  circumstances.  Now, 
gentlemen,  in  the  interests  of  orderly  procedure 
I  will  confine  my  arguments  first  to  the  defendant 
Byers,  since  he  is  the  first  defendant  named  in  the 
indictment;  and  then  later  go  on  to  consider  the 
arguments  in  connection  with  the  defendant 
Gresh. 
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Now,  let  us  consider  the  evidence  that  the 
People  have  presented  against  the  defendant 
Byers.  We  start  off  with  the  discovery  of  the 
body  in  the  bathtub  at  199  Avenue  B  on  March 
the  26th.  At  that  time,  the  evidence  discloses,  the 
defendant  Byers  was  in  the  Marine  camp  at  Par- 
ris  Island  and  had  been  there  for  a  few  days,  and 
you  recall  the  testimony  how  after  finally  getting 
the  story  from  the  defendant  Gresh  in  which  she 
named  Byers  as  the  person  who  had  killed  her 
mother,  Sergeant  Fuchs  and  Detective  Leonard  H890 
armed  with  that  information  go  down  to  Parris 
Island  on  March  the  28th,  and  you  will  recall  the 
testimony  of  Sergeant  Fuchs  of  what  happened 
down  there.  There  for  the  first  time  they  see  the 
defendant  Byers,  and  they  question  him  in  the 
presence  of  Captain  Young  a  Provost  Marshal, 
and  you  will  recall  the  testimon)^  that  Captain 
Young  was  there  at  that  time  to  protect  the  rights 
of  the  defendant  Byers  as  a  Marine. 

And  you  recall  the  testimony  of  what  went  on 
then,  how  Byers  when  he  was  first  questioned 
denied  knowing  anything  about  the  death  of  Mrs.  ooq^ 
Gresh  and  volunteered  the  information  that  as 
far  as  he  knew  she  was  in  Florida,  and  he  also 
went  a  little  further  and  told  the  detectives — and 
mind  you,  gentlemen,  this  is  Byers  the  man  who 
some  people  would  want  you  to  believe  didn't 
know  the  difference  between  a  hammer  and  a 
banana  or  an  ice-cream  cone — this  is  Byers  now 
telling  the  detectives  when  he  is  first  questioned, 
and  as  I  say  knowing  full  well  the  date  on  which 
Mrs.  Gresh  was  killed,  starts  off  by  telling  the 
detectives  that  the  first  time  he  met  Theresa  was 
some  time  on  March  the  11th  or  12th,  after  March 
the  4th. 
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The  detectives  continued  to  question  him,  and 
then  you  will  recall  Detective  Sergeant  Fuchs' 
testimony,  he  said  to  the  defendant  "Why  don't 
you  stop  kidding  us?  We  didn't  come  all  the  way 
down  from  New  York  to  listen  to  this  nonsense", 
and  then  at  that  time  they  tell  him  that  they  had 
interviewed  Theresa  Gresh  and  that  she  had  told 
them  a  certain  set  of  facts;  and  then  you  recall 
the  testimony  of  Sergeant  Fuchs  that  Byers,  the 
man  who  doesn't  know   the   difference   between 

3893  right  and  wrong,  doesn't  know  the  difference  be- 
tween a  banana  and  a  hammer  or  an  ice-cream 
cone,  says  to  Sergeant  Fuchs  "Well,  what  can 
happen  to  me  if  I  tell  you  anything,  what  can 
happen  to  me",  the  man  who  it  is  claimed  here 
doesn't  know  right  from  wrong;  and  Sergeant 
Fuchs  tells  him  "Now,  look,  we  are  only  police 
officers,  we  can't  make  you  any  promises".  This 
is  in  the  presence  of  Captain  Young  who  was 
there  to  protect  the  rights  of  the  defendant  Byers. 
And  you  will  recall  that  Sergeant  Fuchs  said  "If 
you  don't  believe  me",  and  he  had  told  him  that 
he  had  been  in  the  apartment  and  gave  him  the 
layout,  he  says  "Here's  what  Theresa  told  us", 
and  he  read  it  off  to  him  as  contained  in  People 's 
Exhibit  11  in  Evidence.  Sergeant  Fuchs  said  he 
then  gave  it  to  the  defendant  Byers  and  let  him 
read  it,  and  Byers  further  interrogated  Fuchs  as 
to  whether  Theresa  had  actually  made  that  state- 
ment, and  when  he  was  assured  that  she  had,  he 
then  tells  them  "Well,  all  right,  I'll  tell  you  what 
I  know.  You  better  get  some  paper  and  pencil, 
this  is  going  to  take  quite  a  while",  and  he  then 
proceeded  to  give  details,  as  contained  in  People's 
Exhibit  12  in  Evidence.  Now,  let  me  stop  at  that 
point. 
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You  will  recall  the  testimony  of  Sergeant  Fuchs 
that  in  questioning  Theresa  in  the  station  house 
on  March  the  27th,  after  all  the  other  stories  she 
told  him,  she  finally  made  this  statement,  and 
now,  gentlemen,  I  urge  you  if  you  have  forgotten 
the  details  of  this  you  have  a  right  to  consult  it, 
it's  an  exhibit  in  evidence,  and  if  you  examine 
it  you  will  see  that  Theresa  Gresh  in  this  state- 
ment did  not  supply  any  details  whatsoever  as  to 
the  actual  killing  of  her  mother — her  statement 
was  bare  of  any  details — she  mentions  a  plan,  3896 
that  she  is  in  the  bedroom,  that  Billy  goes  out 
and  he  comes  back  and  said  "I  did  it,  everything 
will  be  all  right",  and  then  she  tells  about  how 
they  mopped  up  the  floor  to  clean  up  the  blood. 
There  are  no  details  supplied  by  Theresa  Gresh 
at  that  time  as  to  what  actually  happened  in  that 
kitchen  and  hallway.  And,  that's  all  the  detec- 
tives had  in  their  possession  by  way  of  informa- 
tion, and  that's  all  that  Byers  could  have  received 
from  reading  that  exhibit.  And  he  goes  on  to  give 
in  detail  a  blow  by  blow  description  of  what 
actually  happened,  as  contained  in  People's  Ex-  0007 
hibit  12.  d8y' 

He  supplies  details,  he,  Byers,  the  man  who 
didn't  know  right  from  wrong  and  who  doesn't 
even  at  this  very  moment  know  the  difference 
between  a  banana  and  an  ice-cream  cone  and  a 
knife  or  a  hammer,  leaves  out  or  neglects  to  men- 
tion anything  about  a  pre-arranged  plan. 

His  version  at  that  time  was  that  they  were  in 
the  bedroom  petting,  and  the  mother  walked  in 
unexpectedly.  And  you  will  recall  his  statement 
in  that  exhibit  that  she  came  in  and  started  to 
fight  with  Terry,  and  that  he  picked  up  a  hammer 
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and  threw  it  at  her,  and  so  forth,  and  so  on, — 
nothing-  about  any  pre-arranged  plan. 

Is  that  the  conduct  of  a  man  who  doesn't  know 
right  from  wrong,  who  doesn't  know  the  nature 
and  quality  of  his  acts,  being  under  a  defect  of 
reason? 

So  that  he  supplies  these  details,  knowing  full 
well  from  the  reading  of  People's  Exhibit  11  that 
Theresa  Gresh  had  admitted  that  there  was  a 
plan,  he  says  "No,  it  happened  the  way  I  say  it 
,jqqq  happened",  and  in  telling  the  story  as  contained 
in  that  statement  he  also  mentions  the  fact  that 
it  was  the  defendant  Gresh  who  handed  him  the 
hammer — pardon  me,  the  knife  with  which  he 
fatally  assaulted  Mrs.  Gresh.  And  now,  for  the 
first  time,  for  the  first  time  the  detectives  are  told 
that  Theresa  Gresh  took  not  a  passive  part  in  this 
scheme  but  a  very  active  part,  and,  there's  noth- 
ing complicated  about  this  as  Mr.  Solomon  would 
have  you  believe,  in  spite  of  the  discrepancies. 
It  was  an  orderly  procedure  of  investigative  de- 
velopment. What  do  the  detectives  do!  You  will 
recall  from  the  evidence  that  they  could  not  at 
that  time  obtain  custody  of  the  defendant  Byers 
because  of  rules  and  regulations  in  connection 
with  the  United  States  Marine  Corps.  They  re- 
turned to  New  York.  And,  what  is  the  most  logi- 
cal thing  for  them  to  do?  They  requestioned 
Theresa  Gresh.  Is  there  anything  complicated 
about  that?  You  don't  have  to  be  an  experienced 
detective  or  a  criminologist  to  appreciate  the 
indicated  move.  It's  routine  police  work.  They 
re-question  Theresa  Gresh,  and  what  does  Ther- 
esa Gresh  say.  And  you  will  recall  the  testimony. 
Sergeant  Fuchs  was  asked,  and  so  was  the  defend- 
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ant  Gresh  when  she  was  on  the  stand :  "When  you 
were  questioned  in  the  D.  A.'s  office  on  the  30th 
of  March  what  did  Sergeant  Fuchs  say  to  you  V 
She  said,  and  so  does  Sergeant  Fuchs,  "He  said 
we  just  came  from  seeing-  Billy.  He  sends  his 
regards",  and  so  forth  and  so  on. 

"Now,  Theresa,  he  told  us  a  certain  set  of  facts, 
and  apparently  you  weren't  telling  the  truth. 
He  said  that  you  handed  him  the  knife."  Period. 
Now,  Theresa  Gresh  herself  admitted  on  the 
stand  that  she  was  not  supplied  with  any  details,  3902 
and,  if  your  recollection  is  a  little  hazy  on  it,  I 
think  it's  important  enough  to  read  right  from 
the  record,  and  I  am  now  referring  to  Page  1063 
of  the  official  record  of  this  trial,  volume  two. 
This  is  Theresa  Gresh  on  the  stand,  under  cross- 
examination  by  me:  "Question.  Now,  you  testi- 
fied on  direct-examination  that  when  you  were 
questioned  by  me  in  my  office  on  March  the  30th 
before  a  stenographer  was  there,  that  I  asked  you 
questions  and  Sergeant  Fuchs  asked  you  ques- 
tions, is  that  right!  Answer:  Yes.  Question: 
You  say  that  Sergeant  Fuchs  told  you  that  he  3903 
didn't  think  you  were  telling  the  truth  and  that 
he  had  spoken  to  Billy  and  Billy  said  that  you 
handed  him  a  knife,  is  that  right?  Answer:  Yes. 
Question:  And  you  also  testified  that  you  never 
saw  any  statement  that  Billy  made,  is  that  right ! 
Answer:  No.  Question:  Is  that  all  you  were 
told  by  Sergeant  Fuchs !    Answer :    Yes. 

"Question:  He  didn't  go  into  any  details 
about  what  led  up  to  the  handing  of  the  knife, 
did  he?    Answer:     No. 

"Question:  He  just  told  you  that  Billy  said 
you  handed  him  a  knife,  is  that  right?  Answer: 
Yes." 
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So  there  you  have  it  from  the  defendant 
Gresh's  own  mouth.  She  wasn't  shown  the  state- 
ment that  Byers  made  down  in  Paris  Island.  She 
wasn't  told  any  of  the  details.  She  was  only  told 
that  Byers  had  said  that  she  had  handed  him  a 
knife. 

And  then  you  have  the  testimony,  shortly  there- 
after, on  that  same  day,  a  statement  was  taken 
from  her  which  was  recorded  stenographically. 
The  questions  I  put  to  her  and  the  answers  she 

3905  made.  And,  gentlemen,  I  am  sure  you  will  recall 
the  details,  the  intimate  blow  by  blow  description 
that  the  defendant  Gresh  furnished  in  her  an- 
swers. 

Now,  where  did  she  get  those  details  from,  un- 
less she  was  telling  us  at  that  time  exactly  the 
way  it  happened?  Is  there  anything  about  that 
that  abuses  your  common  sense? 

And  so  we  have  the  situation,  Theresa  Gresh 
gives  us  a  full  detailed  statement.  What  is  the 
next  thing  that  happened?  Both  defendants  are 
indicted  by  the  Grand  Jury  of  this  County, 
charged  with  the  crime  of  murder  in  the  first 
degree,  on  April  the  7th  1954.  Now,  at  that  time 
the  only  evidence  that  possibly  could  have  been 
presented  to  the  Grand  Jury  by  way  of  state- 
ments from  these  defendants  was  the  statement 
that  Byers  had  made  in  Paris  Island — that's  all 
the  detectives  had  against  him  at  that  time,  and 
the  two  statements  made  by  the  defendant  Gresh. 

Now,  counsel  for  the  defendant  Byers  saw  fit 
to  indicate  to  you  that  the  statement  that  Byers 
made  in  Paris  Island  did  not  contain  premedita- 
tion and  deliberation — that  that  was  the  only  rea- 
son Fuchs  went  back  there,  to  make  sure  that 
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he  got  him  to  talk  about  a  plan  and  a  premedi- 
tated design,  that  they  had  to  get  that  in  order 
to  make  out  a  case  of  murder  in  the  first  degree. 
But,  I  say  to  you  gentlemen  you  can't  get  away 
from  the  fact  that  at  the  time  this  case  was  pre- 
sented to  the  Grand  Jury  the  only  statement 
against  Byers  at  that  time  was  the  statement 
he  had  made  in  Paris  Island.  And  that  both 
Gresh  and  Byers  were  indicted  charged  with  the 
crime  of  murder  in  its  first  degree  after  the 
Grand  Jury  had  listened  to  the  evidence.  3908 

So  doesn't  that  knock  into  a  cocked  hat  the 
argument  advanced  by  Mr.  Solomon  that  Fuchs 
had  to  make  out  a  case  of  murder  in  the  first 
degree  by  means  of  getting  Byers  to  admit  that 
it  was  a  pre-arranged  plan? 

And,  what  was  the  next  bit  of  business  here? 
After  the  indictment  and  after  all  the  necessary 
legal  papers  were  put  in  order,  the  detectives 
armed  with  these  legal  documents  returned  to 
Paris  Island  in  April — I  think  it  was  April  the 
15th — and,  you  will  recall  the  testimony  that 
again  in  the  presence  of  Captain  Young  who 
was  there  to  protect  the  rights  of  this  defendant 
as  a  Marine,  Sergeant  Fuchs  testified  that  the 
defendant  was  turned  over  to  the  custody  of 
Sergeant  Fuchs  and  Detective  Leonard;  that  at 
that  time  he  the  defendant  was  informed  by 
Captain  Young  that  he  had  been  indicted  charged 
with  the  crime  of  murder  in  the  first  degree  and 
he  was  being  returned  to  New  York  to  answer 
that  charge. 

And  then  you  recall  the  testimony  of  Sergeant 
Fuchs,  that  on  the  way  back  while  in  transit 
from  Paris  Island  to  Charleston  where  thev  were 
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to  get  the  train,  they  stopped  off  at  a  little  res- 
taurant and  during  the  course  of  the  meal  what- 
ever it  might  have  been,  Sergeant  Fuchs  told  you 
the  conversation  he  had  with  the  defendant  Byers. 
Nowr  Mr.  Solomon  tried  to  attach  a  sinister  sig- 
nificance to  that,  that  we  had  no  case  of  murder 
in  the  first  degree  here,  that  he  had  to  get  that 
from  Byers.  I  think  I  made  that  point  and  I 
don't  want  to  labor  it,  but  Byers  had  already 
been  indicted  charged  with  the  crime  of  murder 
39]  |  in   the   first   degree.     And,   you   will   recall   the 

testimony  of  Sergeant  Fuchs,  it's  very  brief  and 
rather  than  trust  to  my  recollection,  it  will  only 
take  a  moment  to  read  it,  and  I  am  reading  now 
from  page  292  of  the  official  court  record,  volume 
one : 

''Question:  Now,  will  you  tell  the  Court  and 
jury  all  the  conversation  that  took  place  between 
you  and  the  defendant  Byers  at  that  time",  re- 
ferring to  the  conversation  in  the  restaurant  on 
the  way  to  Charleston.  "Please  keep  your  voice 
up.  Answer:  I  refreshed — I  said  to  Byers  'You 
told  us  that  you  and  Theresa  were  in  her  apart- 
ment petting  when  Mrs.  Gresh  came  in,  and  you 
were  wearing  gloves'.  I  said  'You  can't  kid  us, 
Billy,  nobody  wears  gloves  when  they  are  pet- 
ting'.    He  laughed. 

"I  said  'How  did  you  feel  waiting  there  in  the 
dark  kitchen  for  her,  waiting  for  her  to  come 
in?'.    He  says  'perfectly  calm'. 

"I  said  'Did  everything;  go  according  to  your 
plans?'  He  said  'No'.  He  says  'I  didn't  hit  her 
hard  enough  with  the  hammer.'  So  I  said  'Then 
the  story  that  you  gave  me  originally  that  you 
were  caught  petting  isn't  true?     You  two  were 
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waiting  for  her  to  come  in,  and  killed  her?'.     He 
said  'That's  right'." 

"  'That  terminated  our  conversation,  and  we 
continued  our  meal.'  " 

Now,  that  is  Sergeant  Fuchs'  testimony  as  to 
the  conversation.  Is  there  anything  about  that 
that  abuses  your  common  sense?  Mr.  Solomon 
would  have  you  believe  that  Sergeant  Fuchs  was 
pressing  for  that  point.  Sergeant  Fuchs'  an- 
swer to  that  was  he  was  trying  to  find  out  what 
the  truth  was.  What  was  the  truth?  There  3914 
was  a  variance.  Theresa  Gresh  said  it  was  a 
premeditated  plan  and  supplied  the  details  in 
her  statement  that  is  stenographically  recorded. 
Byers  had  told  them  before,  that  they  were  in 
there  petting  and  fooling  around,  and,  it  was 
one  of  those  things  that  happened,  that  he  wasn't 
waiting  for  her.  So,  Sergeant  Fuchs  is  trying 
to  find  out,  and  Byers  tells  him.  At  that  point 
there  is  no  evidence  in  this  case,  and  that's  all 
you  must  go  on.  There  is  no  evidence  in  this 
case  that  Sergeant  Fuchs  at  that  time  or  at  any 
other  time  thereafter  started  to  spoonfeed,  if  you  qq-i  k 
will,  the  details  that  had  been  supplied  to  us  by 
Theresa  Gresh  in  her  stenographic  statement. 
That's  all  the  conversation — "Were  you  waiting 
for  her,  or  weren't  you  waiting  for  her?"  "I 
was  waiting  for  her". 

And,  that's  that.  And  he  admits  he  lied  in 
his  statement.  And  then  the  evidence  discloses 
that  the  defendant  then  was  brought  back  to  New 
York,  arrived  in  the  District  Attorney's  office  on 
April  the  16th,  which  happened  to  be  a  Good 
Friday,  and  that  he  was  then  questioned  on  the 
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record  in  the  presence  of  a  stenographer.  And, 
gentlemen,  I  am  sure  you  will  never  forget  the 
details  in  a  statement  consisting  of  61  typewritten 
pages  that  this  defendant  supplied  in  answer  to 
questions  put  to  him,  details  that  he  could  not 
have  received,  and  there  is  no  evidence  that  he 
had  received  it  from  anybody. 

Is  it  abusing  your  common  sense  to  say  to  you 

that  at  that  time  he  was  giving  the  details  as  he 

knew  them  to  be  because  he  was  telling  us  at  that 

'i917         time  something  that  he  was  a  part  of,  and  that 

he  actually  did? 

And  you  will  recall  Byers'  claim  that  before 
a  stenographic  statement  was  taken  from  him, 
that  he  was  asking  to  have  his  lawyer  there  and 
I  wouldn't  let  him,  and,  that  he  asked  to  see  his 
mother  and  I  wouldn't  let  him,  and,  that  there 
was  no  stenographer  present,  and  that  conver- 
sation lasted  for  about  fifteen  minutes  and  then 
I  called  the  stenographer. 

And  you  will  recall,  I  think  it  was  the  last  wit- 
ness in  the  case,  last  night  I  put  Mr.  Reynolds 
on  who  is  an  Assistant  District  Attorney  and 
present  at  the  time,  and  he  told  you  what  his 
recollection  was. 

And  then  we  have  the  details  supplied  by  Byers, 
in  Exhibit  14.  I  read  it  to  you.  And,  if  your 
recollection  is  hazy,  and  I  don't  blame  you  if  it 
is  because  there  is  so  much  detail  in  there,  it's 
in  evidence  and  you  can  have  it  read  back  to  you. 
Mr.  Solomon  has  consented  that  the  exhibits  can 
be  taken  into  the  jury  room.  At  your  conven- 
ience if  you  so  desire  you  can  scan  through  it. 
And  I  say,  in  the  name  of  common  sense  I  defy 
anybody  reading  the  details  that  are  supplied  by 
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Byers  to  have  any  doubt,  that  you  are  getting  the 
story   from   the   actor   himself,   just    the   way   it 
happened. 

And  if  you  will  notice  the  details,  as  supplied 
by  Byers,  and  compare  them  with  the  details  as 
supplied  by  Gresh,  there  is  a  great  deal  of  simi- 
larity. But  there  is  just  enough  disparity  in  some 
of  the  minutest  details  to  indicate  to  you  that 
it's  the  independent  recollection  of  two  different 
human  beings. 

And  in  that  statement  that  Byers  made  he  sup-  3920 
plies  all  the  details,  the  discussion,  the  plan,  the 
preparation,  the  fixing  of  the  radio,  the  putting 
on  of  the  gloves,  the  turning  out  of  all  the  lights 
in  the  apartment,  with  the  exception  of  the  bed- 
room, so  that  as  he  said  while  he  was  waiting 
for  Mrs.  Gresh  to  come  in,  that  when  she  did 
walk  in  she  would  be  attracted  of  necessity  to  the 
bed  room, — lying  in  wait,  and  all  the  other  gory, 
messy,  disgusting  details.  Where  did  they  come 
from  unless  they  were  the  truth? 

And  Byers  is  not  the  only  one  who  admits  his 
guilt.  I  say  to  you,  gentlemen,  that  Byers'  guilt 
is  corroborated  by  Richie  Aylward.  You  heard 
his  testimony,  and  there  cannot  be  any  question 
about  the  fact  that  Richard  Aylward  testified 
truthfully,  because  Byers  in  terms  says  that  he 
did  testify  truthfully;  Byers  told  you  that  ho 
admitted  to  Richie  that  he  was  the  one  who  had 
killed  Mrs.  Gresh. 

■So  now  we  have  Byers.  Oh,  incidentally,  before 
we  come  to  that  point,  not  only  are  Byers'  ad- 
missions corroborated  by  Richie,  but  I  say  to  you 
gentlemen  the  physical  facts  themselves  corrobo- 
rate the  statement  of  the  defendant  Byers,  be- 
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cause  if  you  will  recall,  in  his  statement  he  went 
into  detail  as  to  how,  after  the  killing,  whenever 
it  was — and  it  escapes  me  for  the  moment ;  what- 
ever day  it  was — how  he  cleaned  off  the  blood 
from  the  knife,  a  knife  which  he  identified  as  the 
murder  weapon,  People's  Exhibit  9  in  evidence, 
how  he  cleaned  the  blood  off,  the  method  he  used 
under  the  water.  And  you  will  recall  further  in 
his  statement  he  said  he  didn't  bother  with  the 
hammer;  and  are  those  details  corroborated  by 

3923  anY  independent  evidence?  I  refer  your  atten- 
tion to  Dr.  Wiener.  He  testified  that  upon  exami- 
nation of  the  hammer  and  the  knife  he  found  no 
blood,  no  traces  of  blood  on  the  knife,  and  he  went 
on  to  explain  how  it  was  possible  for  a  person 
to  remove  bloodstains  from  that  kind  of  an  ob- 
ject by  the  use  of  water.  And  he  did  testify  that 
he  did  find  human  blood  on  the  hammer.  So  I 
say,  gentlemen,  the  details  supplied  by  Byers  are 
corroborated  by  independent  evidence. 

And  again  by  way  of  corroboration  as  to  physi- 
cal details,  you  will  recall  the  testimony  of  Dr. 
Vance.  Byers  in  his  statement  said  that  he  struck 
Mrs.  Gresh  over  the  head  with  the  hammer,  and 
you  will  recall  the  testimony  of  Dr.  Vance  that 
he  did  find  severe  injuries  to  the  scalp,  on  the 
right  side  of  the  head;  and  you  will  recall  Byers' 
testimony  that  he  stabbed  her,  as  he  said,  he 
remembers  definitely  three  times,  but  he  does  not 
remember  after  that.  He  testified  further  that 
he  stabbed  her  in  the  heart.  Again  I  refer  you 
to  Dr.  Vance's  testimony  as  to  the  location  of 
the  stab  wounds,  twenty-one  in  all. 

These  are  details  supplied  by  Byers,  himself, 
the  man  who  does  not  know  the  difference  between 
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a  banana  and  an  ice  cream  cone,  and  does  not 

know   the   difference   between   right   and   wrong, 

but  the  man  who  admits  that  after  the  killing, 

because  he  felt  that  the  cops  might  be  coming 

up  to  inquire  as  the  result  of  complaints  from  the 

neighbors,  got  the  body  out  of  the  way  and  put 

it  in  the  tub  and  cleaned  up  the  blood,  put  the 

apartment  back  in  order  and  waited  to  see  what 

would  happen.    Is  that  the  conduct  of  a  man  who 

on  March  4th,  according  to  Dr.  Brown,  did  not 

know  the  nature  and  quality  of  his  acts  and  did         3926 

not  know  that  those  acts  were  wrong? 

That  more  or  less  sums  up  the  evidence  pre- 
sented by  the  People  on  behalf  of  the  defendant 
Byers. 

And,  gentlemen,  if  I  take  longer  than  either 
counsel  for  the  defendants,  boar  this  in  mind: 
I  have  the  burden  of  proving  both  these  defend- 
ants guilty  beyond  a  reasonable  doubt,  and  in 
summing  up  the  evidence  I  have  to  sum  up  as  to 
each  of  these  defendants.  I  am  sure  your  pa- 
tience and  your  courteous  attention  will  bear 
with  me  for  the  rest  of  my  talk. 

And  so  we  come  to  Byers'  defense,  and  I  say 
to  you  it  is  a  double-barreled  defense.  Number 
1,  "I  didn't  do  it :  I  had  nothing  to  do  with  it; 
I  wasn't  in  on  any  plan;  I  knew  nothing  about 
it ;  I  am  absolutely  innocent ;  I  don 't  know  what 
it  is  all  about.  All  I  know  is  that  I  was  told  to 
leave,  Mrs.  Gresh  was  alive  at  the  time,  and  when 
I  came  back  she  was  dead.  Theresa  was  covered 
with  blood,  and  later  on  she  told  mo  she  had  done 
it." 

Number  2,  in  the  alternative,  "  However,  if  I 
did   it,  I  was  laboring  under   such   a   defect   of 
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reason  that  I  didn't  know  the  nature  and  quality 
of  my  acts,  or  I  didn't  know  that  the  acts  were 
wrong  and  therefore  I  cannot  be  held  legally  re- 
sponsible." 

Now,  let  us  consider  the  first  part  of  that  de- 
fense, his  claim  of  innocence,  that  he  had  ab- 
solutely nothing  to  do  with  it. 

Now,  he  took  the  stand  and  you  had  ample  op- 
portunity to  observe  him,  his  manner,  his  de- 
meanor, the  way  he  answered  questions,  the  way 

3929  ne  was  aD^e  *°  PariT  back  and  forth  with  the 
cross  examiners ;  and  as  any  other  witness  in  this 
case,  when  he  takes  that  stand  he  assumes  the 
role  of  a  witness. 

As  intelligent  judges  of  the  facts  you  have  the 
right  to  ask  yourselves  a  few  questions.  Does 
he  have  a  motive  to  lief  Did  he  lie?  Does  this 
defendant  Byers  have  a  motive  to  lie  in  this  case? 
Is  he  an  interested  party?  Does  he  stand  to  gain 
or  lose  anything  as  the  result  of  the  outcome  of 
this  case?  And  don't  for  a  moment  think  for 
a  moment  I  am  trying  to  trick  you  into  an  argu- 
ment that  just  because  a  defendant  is  interested 
that  he  of  necessity  must  lie.  I  am  not  claiming 
that.  But  take  that  first  matter  into  considera- 
tion. Does  he  have  anything  to  gain  or  lose  as 
the  result  of  the  outcome  of  this  case?  Does  he 
have  a  motive  to  lie?  And  secondly,  did  he  lie? 
Did  he  lie  on  this  witness  stand? 

Well,  you  recall  his  testimony,  his  version  of 
what  he  now  claims  happened,  the  man  who  does 
not  know  right  from  wrong,  the  man  laboring 
under  such  a  defect  of  reason  he  gives  you  a 
story,  and  ho  even  includes  an  explanation  for 
the   scratch    on   the    side   of   his   nose,   which   he 
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admitted  down  in  Parris  Island  he  received  from 
Mrs.  Gresh  during  the  course  of  the  fatal  strug- 
gle between  him  and  her.  He  even  accounts  for 
that. 

Byers  is  no  fool.  He  knew  that  he  had  not 
only  made  admissions  in  Parris  Island,  but  later 
on  in  my  office.  How  does  he  explain  it?  "Yes, 
I  made  those  statements."  He  doesn't  deny  that 
the  questions  that  were  put  to  him  are  accurate 
and  that  the  answers  he  made  were  the  answers 
that  appear  in  the  statement,  but  he  has  an  ex-  3932 
planation.  He  says  to  you  gentlemen.  "The  only 
reason  I  did  that  was  because  I  wanted  to  take  the 
blame  for  this  terrible  thing,  because  I  figured 
Terry  was  pregnant  and  I  wanted  to  protect  her, 
I  wanted  to  protect  my  girl  friend." 

Now,  consider  that  argument  in  the  light  of 
what  actually  happened  in  this  case.  Is  he  lying 
about  that?  He  wanted  to  protect  the  defendant 
Gresh.  He  claims  now  that  he  was  trying  to 
protect  his  girl  friend  Theresa  Gresh,  but  he  was 
the  first  one  to  tell  the  detectives  that  Theresa 
Gresh  took  an  active  part  in  the  killing  of  her 
mother.  He  volunteered  the  information  to  them 
that  "she  handed  me  the  knife".  Was  he  trying 
to  protect  Theresa  Gresh  at  that  time?  Is  that 
the  conduct  of  a  man  who  is  trying  to  take  the 
rap,  if  I  may  use  the  vernacular,  and  absolve 
somebody  else? 

And  you  will  recall  the  details  he  supplies  in 
his  statement,  People's  Exhibit  14,  the  steno- 
graphic statement,  how  he  wasn't  even  sure  whose 
idea  it  was  in  the  beginning  to  kill  Mrs.  Gresh. 
He  does  not  come  out  and  say,  "Well,  it  was 
my  idea  and  I  had  to  talk  Terry  into  it."     He 
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said,  "I  am  not  sure."  He  said,  "It  might  have 
been  mine,  it  might  have  been  hers.  It  was  a 
common  idea,  but  I  didn't  object  to  it  if  she  were 
the  one  who  first  raised  the  question." 

Was  he  trying  to  protect  his  girl  friend  at  that 
time?  Was  he  trying  to  give  her  a  clean  bill  of 
health?  Is  there  anything  about  that  that  abuses 
your  common  sense? 

Sometimes  I  am  afraid  I  am  so  close  to  the 
forest  that  I  cannot  see  the  trees,  but  I  say  to 
you,  is  there  anything  about  that  that  abuses 
your  common  sense  and  good  judgment? 

And  then  he  goes  on  to  tell  about  what  hap- 
pened at  the  crucial  moment,  how  he  has  Mrs. 
Gresh  down  and  she  is  fighting  for  her  life,  and 
he  has  already  dropped  the  hammer  on  the  floor, 
and  he  gives  you  the  details  as  to  how  he  said 
to  the  defendant  Gresh,  "Give  me  the  hammer" 
first,  and  she  won't  pick  it  up.  Then  he  tells  her, 
"Well,  give  me  something."  He  does  not  ask 
for  a  knife —  "Give  me  something."  And  he 
tells  us  how  he  sees  Theresa  go  to  the  kitchen 
table,  pick  up  the  knife  and,  as  he  claims,  walk 
3936  over  to  him  and  say,  "Here,  use  this.  Never 
mind  the  hammer." 

Is  that  the  conduct  of  a  man  who  is  trying  to 
protect  his  girl  friend  and  take  the  rap  himself? 
Is  there  anything  about  that  that  abuses  your 
common  sense?  Gentlemen,  I  say  that  he  is  ly- 
ing. He  has  a  motive  to  lie,  and  I  say  the  ex- 
planation he  gives,  like  all  his  other  explanations, 
are  so  ridiculous  as  to  be  an  insult  to  your  intelli- 
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He  also  admits  on  the  stand  that  he  told  Richie, 
he  admitted  to  Richie  Aylward  that  he  had  killed 
Mrs.  Gresh.  Now,  gentlemen,  at  that  time,  if 
yon  recall  Richie  Aylward 's  testimony,  they  were 
on  their  way  up  to  the  apartment  to  have  a  little 
party.  There  was  no  reason  to  protect  Terry 
at  that  time.  Nobody  had  discovered  this  body 
yet.  Richie  asked  a  simple  question  in  view  of 
what  had  transpired  before,  "How  come  Terry 
doesn't  want  us  up  in  the  house?  You  are  mar- 
ried. It's  your  apartment.  How  come?"  He  3938 
tells  Richie,  "I  had  an  argument  with  Mrs.  Gresh 
and  I  killed  her,"  and  later  he  tells  him  that  the 
body  is  in  the  tub.  What  was  the  reason  to  pro- 
tect Terry  at  that  time? 

And,  gentlemen,  if  there  is  any  possible  doubt 
left  in  your  mind  about  the  credibility  of  Byers, 
I  say  the  clincher  about  it  all  is  the  letter  that 
he  wrote  to  his  girl  friend  while  he  was  in  the 
Tombs  on  May  30th.  Need  I  read  that  letter 
to  you?  You  remember  the  details,  the  state- 
ments that  were  made,  and  if  your  recollection 
is  hazy,  at  the  proper  time  it  is  there  for  you  to 
read ;  it  is  in  evidence.  And  then  on  the  stand 
he  has  an  explanation  for  that,  this  fellow  who 
has  such  a  defect  of  reason  lie  does  not  know 
what  it  is  all  about,  does  not  know  right  from 
wrong  and  to  know  the  consequences  of  his  act. 
What  does  he  say?  He  said,  "I  knew  all  along 
that  it  was  going  to  the  D.  A."  Is  there  any- 
thing about  that  that  abuses  your  common  sense? 
And  then  we  pass  on  to  the  second  part  of 
Byers'  defense :  "Well,  if  I  did  kill  her,  I  am  not 
legally  responsible  because  I  didn't  know  the 
nature  and  quality  of  my  act,"  and  so  forth  and 
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so  on.  Now,  gentlemen,  while  I  am  covering  this 
phase  of  the  case,  Byers'  second  barrel  of  de- 
fense, let  me  say  at  the  very  outset,  and  I  am  sure 
the  Judge  will  explain  it  again  in  detail,  as  he 
has  already  explained  it  to  you,  and  it  is  in  the 
record,  there  is  a  vast  difference  between  medical 
insanity  and  legal  insanity.  You  recall  Judge 
Goldstein,  I  think  on  more  than  one  occasion  took 
pains  to  read  Section  1120  of  the  Penal  Law, 
and  it  is  in  the  record,  so  I  am  not  infringing 

3941  upon  the  province  of  His  Honor.  It  has  been 
read  to  you  before,  and  every  word  in  that  sec- 
tion means  something.  This  is  the  law  of  this 
State: 

"A  person  is  not  excused  from  criminal  lia- 
bility as  an  idiot,  imbecile,  lunatic  or  insane  per- 
son, except  upon  proof  that  at  the  time  of  com- 
mitting the  alleged  criminal  act  he  was  laboring 
under  such  a  defect  of  reason  as  (1),  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing, 
or  (2)  not  to  know  that  the  act  was  wrong." 

That  is  the  law  of  this  State  whether  we  like  it 
or  not.  So  that  you  can  see  from  the  reading  of 
this  statute  even  a  lunatic,  an  imbecile  or  an  idiot 
cannot  escape  the  consequences  of  his  criminal 
act  unless  it  could  be  shown  that  at  the  time  he 
did  the  act  he  was  under  such  a  defect  of  reason, 
etc.,  etc.  And  I  say  to  you,  gentlemen,  thank  God 
for  Section  1120  of  the  Penal  Law,  because  I  am 
sure  as  practical,  intelligent  members  of  this  com- 
munity, you  could  well  imagine  a  situation  if 
every  time  a  person  was  charged  with  a  crime 
some  psychiatrist  could  come  in,  well  meaning  as 
he  might  be,  and  say,  "Well,  after  all,  this  man 
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is"  or  "this  boy  comes  from  a  broken  home,  that 
his  mother  was  a  prostitute,"  and  so  forth  and 
so  on,  "that  he  has  a  personality  disturbance  and 
that  he  never  had  a  chance  in  life,  and  in  my 
opinion  he  is  mentally  incompetent,  he  has  a 
form  of  medical  insanity" — if  that  were  the  case 
you  could  see  that  society  would  receive  no  pro- 
tection whatsoever.  But  the  law  in  its  wisdom, 
as  the  result  of  years  of  experience,  has  said, 
"No,  no.  No  matter  how  crazy  a  doctor  might 
say  a  person  is,  he  has  got  to  be  so  crazy  that  he  3944 
does  not  know  the  nature  and  quality  of  his  act 
and  does  not  know  that  the  act  was  wrong." 
And  what  a  whale  of  a  difference  those  words 
make ! 

So  that  in  that  connection  you  recall  the  testi- 
mony of  Dr.  Brown,  the  so-called  expert  witness 
produced  on  behalf  of  the  defendant  Byers.  Now, 
I  am  sure  at  the  proper  time  His  Honor  will  in- 
struct you  on  what  an  expert  witness  means. 
Again,  without  trying  to  infringe  upon  the  prov- 
ince of  His  Honor  as  the  fountainhead  of  the  law, 
I  think  I  have  the  right  to  comment  and  indicate  3945 
to  you  as  matters  of  common  sense  and  good  judg- 
ment that  a  witness,  expert  or  not,  is  still  a  wit- 
ness, and  that  merely  because  under  oath  he 
gives  you  his  opinion  based  on  an  assumed  state 
of  facts,  you  people  as  the  members  of  this  jury 
are  the  doctors  in  this  case,  you  are  the  judges  of 
the  facts,  you  are  the  judges  of  the  credibility 
and  the  weight  you  want  to  give  to  any  witness' 
testimony,  and  I  am  sure  His  Honor  will  charge 
you  that  if  at  any  time  a  witness  testifies  to  some- 
thing that  abuses  your  common  sense  and  good 
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judgment,  you  have  a  right  to  reject  that  testi- 
mony. 

Mr.  Solomon:  I  object  to  that,  if  Your  Honor 
please.   That  is  not  the  law. 

The  Court :  Objection  overruled.  At  the  right 
time  I  will  state  the  law  to  you,  and  perhaps  this 
is  as  good  a  time  as  any,  in  light  of  the  objection. 
It  will  be  my  duty  to  charge  you  that  if  in  the 
course  of  your  deliberations  you  believe  that  any 
witness  has  deliberately  testified  falsely  to  a  ma- 

3947  terial  fact,  you  have  a  right  to  disregard  the  en- 
tire testimony  of  that  witness  and  to  base  your 
decision  upon  the  other  testimony  that  remains 
in  the  case.  The  law  does  not  compel  you  to  re- 
ject the  testimony  of  a  witness  who  has  wilfully 
testified  falsely  concerning  a  material  fact.  The 
law  gives  you  the  right  to  accept  that  part  of  the 
testimony  that  you  believe  to  be  true  and  reject 
that  part  which  you  believe  to  be  false.  The 
choice  under  the  law  is  with  you. 

Mr.  Dermody :  Your  Honor,  I  realize  that  you 
were  conferring  with  Mr.  Stowe.  I  was  talking 
in  my  summation  at  the  point  of  the  objection 
being  raised  by  Mr.  Solomon  on  the  question  of 
an  expert  witness  and  the  import  of  an  expert 
witness. 

The  Court:  In  the  course  of  the  charge  I  will 
tell  you  how  to  evaluate  the  testimony  of  an 
expert.  Keep  your  minds  open  until  I  do. 

Mr.  Dermody:  As  I  tried  to  infer,  gentlemen, 
you  will  get  the  law  from  His  Honor.  I  am  ad- 
vancing arguments  now  based  on  your  common 
sense  and  good  judgment  in  connection  with  the 
testimony  of  so-called  expert  witnesses,  and  I 
say— 
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Mr.  Solomon :  I  object  at  this  time  to  the  word 
"so-called".  This  has  been  repeated.  I  haven't 
objected  up  until  now. 

The  Court:    What  was  the  statement! 

(The  record  was  repeated  by  the  Stenog- 
rapher.) 

The  Court :  Objection  overruled.  It  will  be  for 
the  jury  to  say  whether  the  witness  is  an  expert, 
whether  he  is  not  an  expert,  whether  they  will 
take  his  opinion  or  reject  his  opinion.  The  choice 
is  with  the  jury.  3959 

Mr.  Dermody:  So  that,  gentlemen,  I  say  to 
you  the  choice  is  with  you,  that  merely  because 
an  expert  witness  testifies,  I  say  to  you  that  if 
his  testimony,  if  his  opinion  based  on  an  assumed 
set  of  facts  abuses  your  common  sense  and  good 
judgment,  as  practical,  intelligent  members  of 
this  community  I  say  you  have  a  right  to  reject 
that  testimony. 

Mr.  Solomon:  Again  I  object  to  that  reitera- 
tion of  the  statement  which  Your  Honor  has  just 
given  the  jury  as  regards  what  the  law  is.  This 
is  not  so.   That  is  not  the  law. 

Mr.  Dermody:  I  object  to  comments  about 
what  the  law  is. 

The  Court:  At  the  proper  time  I  will  explain 
the  law  to  the  jury.  I  instructed  them  several 
times,  and  I  repeat,  please  take  the  law  from  me. 
It  is  your  duty  to  do  so — and  not  from  the  attor- 
neys on  either  side. 

Mr.  Dermody:  If  I  may  give  you  a  practical 
illustration  of  the  point  I  am  trying  to  make.  You 
recall  the  testimony  of  Dr.  Vance.  Now,  he  was 
called  by  the  People  as  an  expert  witness,  so- 
called.    Now,  if  Dr.  Vance  testified  that  he  no- 
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ticed  and  discovered  these  stab  wounds  on  the 
body  and  that  he  noticed  the  injuries  to  the  head, 
and  if  Dr.  Vance,  in  answer  to  a  question  as  to 
what  in  his  opinion  was  the  cause  of  death  here, 
after  having  testified  that  he  found  six  stab 
wounds  which  mangled  the  heart  and  pierced  the 
pericardium,  the  sac  of  the  heart,  if  for  the  sake 
of  argument  Dr.  Vance,  in  answer  to  the  question, 
''What,  in  your  opinion,  was  the  cause  of  death?" 
Dr.  Vance  testified  that  she  died  as  the  result  of 

3953  an  infection  or  a  torn  cuticle  on  the  left  thumb, 
I  say,  gentlemen,  whether  he  is  an  expert  witness 
or  not,  you  wouldn't  be  bound  to  accept  the  opin- 
ion of  Dr.  Vance  if  he  so  testified. 

Is  there  anything  about  that  that  abuses  your 
common  sense?  So  that  I  say  in  connection  with 
Dr.  Brown's  testimony — and  I  want  you  to  con- 
sider Dr.  Brown's  testimony;  and  you  recall  he 
said  that  in  his  opinion  Byers  was  not  only  medi- 
cally insane  but  that  he  was  laboring  under  such 
a  defect  of  reason  that  he  didn't  know  on  March 
4th  and  even  at  the  present  time  the  difference 
between  a  hammer  and  an  ice  cream  cone,  that 
when  he  held  the  hammer  in  his  hand,  if  he  did 
hold  that  in  his  hand,  he  didn't  know  it  was  a 
hammer — do  I  have  to  go  into  all  the  details? 
You  recall  his  testimony.  I  say  he  even  went 
further  and  said  even  at  the  present  time  he  is 
still  laboring  under  such  a  defect  of  reason. 

Now,  I  ask  you  as  practical,  intelligent  men 
with  common  sense,  to  consider  his  testimony  in 
connection  with  the  appearance  of  this  defendant 
Byers  on  that  witness  stand.  You  will  recall  the 
way  he  answered  the  questions,  the  way  he  re- 
ferred to  the  various  exhibits  in  this  case,  Exhibit 
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9,  the  knife,  and  Exhibit  8,  the  hammer,  and  I 
say,  considering  Dr.  Brown's  testimony  in  the 
light  of  your  actual  observation  of  this  defendant, 
fortunately,  while  he  was  on  the  witness  stand, 
is  there  anything  about  Dr.  Brown's  testimony 
that  abuses  your  common  sense  and  your  good 
judgment  as  practical  members  of  this  commu- 
nity? And  assuming  that  Dr.  Brown,  without 
conceding  it  for  a  moment,  assuming  that  he  is 
right  when  he  says  that  he  was  suffering  from 
schizophrenia,  a  form  of  insanity,  assuming  that  o956 
to  be  a  fact,  without  conceding  it  for  a  moment, 
the  law  says,  "Well,  that's  fine,  but  that  is  not 
enough."  Granting  that  he  is  medically  insane, 
was  he  so  insane,  was  he  under  such  a  defect  of 
reason  that  he  did  not  know  the  nature  and  qual- 
ity of  his  act  and  did  not  know  the  act  was  wrong ! 
Do  you  see  the  vast  difference? 

And  in  considering  Dr.  Brown's  opinion  as  to 
the  mental  condition  of  this  defendant  on  March 
4th,  I  refer  your  attention  again  to  the  statement 
that  the  defendant  made  on  April  16th  in  relation 
to  the  events  that  allegedly  transpired,  the  in-  00^7 
formation  he  supplied.  How  in  the  name  of*  com- 
mon sense  can  anybody  say,  after  reading  those 
details,  that  this  defendant  on  March  4th  did  not 
know  the  nature  and  quality  of  his  act  and  did 
not  know  that  the  act  was  wrong? 

You  heard  the  testimony  of  Dr.  Cassity,  who 
was  produced  by  the  People  as  a  witness,  the 
man  who  had  examined  Byers  at  Bellevue  and 
made  a  study  of  him.  You  heard  his  opinion.  He 
disagreed  with  Dr.  Brown. 
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Now,  that  is  in  reference  to  the  defendant 
JByers.  Now  let  me  pass  on  to  the  defendant 
Gresh. 

The  jurors  have  indicated  they  would  like  a 
five  minute  recess,  Your  Honor. 

The  Court:  Members  of  the  jury,  you  are 
admonished  not  to  converse  among  yourselves  on 
any  subject  connected  with  the  trial,  not  to  permit 
anyone  to  talk  to  you  about  the  case,  not  to  re- 
main in  the  presence  of  anyone  discussing  the 

3959  case- 

You  are  further  admonished  not  to  form  or 

express  any  opinion  as  to  the  guilt  or  innocence 
of  either  of  the  defendants  until  the  case  is  sub- 
mitted to  you. 

(After  a  short  recess  the  trial  was  resumed.) 

The  Clerk :  William  Byers  and  Theresa  Gresh 
on  trial.  Jurors  please  answer  as  your  names 
are  called. 

(The  jurors  were  called  and  all  answered 
present.) 

Mr.  Dermody:    May  I  continue,  Your  Honor? 

The  Court:    Yes,  go  ahead. 

Mr.  Dermody:  Now,  gentlemen,  at  this  time 
I  am  going  to  confine  my  arguments  in  relation 
to  the  defendant  Gresh.  And  she  likewise  has  a 
double-barreled  defense.  The  first  contention  is, 
"I  did  not  have  anything  to  do  with  my  mother's 
death.  I  was  unaware  of  any  plan.  I  did  not 
participate  in  it  in  any  way.  Byers  did  it  all." 
Number  2,  the  second  barrel,  "If  I  did  what  I 
admitted  doing  in  my  statement,"  which  was 
taken  in  the  presence  of  a  stenographer,  she  then 
says  to  you,  "I  refer  you  to  Dr.  Cusack.  If  I 
did  it,  due  to  this  strong  sex  impulse  and  fear, 
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that  on  March  4th,  and  even  up  to  the  present 
time,  I  didn't  have  the  mental  equipment,  I  wasn't 
a  free  agent.  Oh,  I  knew  the  nature  and  quality 
of  my  acts  and  I  knew  that  the  acts  were  wrong, 
but  I  was  so  afraid  and  so  intimately  and  sexually 
entwined  with  this  defendant  and  under  his  in- 
fluence that  I  wasn't  a  free  agent,  I  couldn't  have 
the  power  of  choice.  I  was  unable  to  form  an 
intent  to  go  in  on  any  plan  or  premeditate  and 
deliberate." 

Now,  let  us  consider  the  first  element  of  that  3962 
double-barreled  defense,  "I  had  nothing  to  do 
with  it,"  and  so  forth  and  so  on.  Now,  you  will 
remember  the  testimony  in  connection  with  the 
co-defendant  Theresa  Gresh  from  the  very  begin- 
ning of  this  case,  the  discovery  of  the  body,  the 
first  contact  the  detectives  investigating  the  case 
had  with  her  at  the  Children's  Court,  where  she 
had  become  a  ward  based  on  her  story  that  her 
mother  had  abandoned  her,  left  her  without  funds 
and  had  gone  off  to  Florida  with  some  man.  And 
you  will  recall  her  conduct.  She  was  being  ques- 
tioned, and  at  the  very  outset  of  this  investiga- 
tion is  it  abusing  your  common  sense  to  suggest 
to  you  that  at  that  time  these  detectives  being 
only  human  beings,  although  they  are  trained 
investigators,  certainly  must  not  have  had  any 
idea  at  the  very  outset  that  this  girl  could  pos- 
sibly have  been  implicated  the  way  she  was.  And 
in  line  with  that  thought,  wasn't  it  only  logical  for 
these  detectives  to  ask  her  certain  questions  about 
her  mother?  "Can  you  help  us?  Will  you  try  to 
help  us?" 

And  you  remember  what  went  on,  and  you  got 
that  not  only  from  the  detective  himself,  Sergeant 


3963 


1322 

3964  Summation  on  Behalf  of  The  People 

Fuchs  on  the  stand,  but  from  her  own  lips  on  the 
witness  stand.  She  started  off  by  lying.  She  in- 
vents this  story  about  her  abandonment  by  her 
mother  going  with  another  man  to  Florida,  leav- 
ing her  without  funds,  and  then,  when  she  is  asked 
by  the  detectives,  "Well,  can  you  think  of  any- 
body that  would  want  to  hurt  your  mother?" 
you  have  the  disgusting,  degrading  conduct, 
knowing  full  well  in  her  heart  and  soul  that  she 
and  her  lover  were  responsible  for  the  mother's 

3965  death,  she  volunteers  the  information  to  the  de- 
tectives that  her  mother  had  many  and  various 
sleeping  companions,  that  she  would  be  embar- 
rassed from  time  to  time  when  mother  would  have 
some  man  in  bed  with  her  and  she  would  have 
to  knock  on  the  wall  before  she  could  come  out 
and  go  to  the  bath  room.    She  volunteers  this. 

Was  she  a  free  agent  at  that  time?  Was  she 
telling  the  detectives  something  that  she  felt  that 
the  detectives  wanted  to  hear?  Was  she  telling 
the  detectives  something  that  she  felt  they  wanted 
her  to  say?  She  wasn't  satisfied  with  having 
directly  participated  in  the  death  of  the  woman 
who  gave  her  life, — she  won't  let  her  memory 
rest  in  peace — she  goes  out  of  her  way  to  deliber- 
ately blacken  that  woman's  character.  And  for 
what  reason?  To  deliberately  throw  them  off  the 
track,  not  only  to  protect  Byers  but  to  protect 
herself,  knowing  that  she  was  equally  responsible 
for  the  death  of  her  mother. 

Now,  I  don't  know  what  kind  of  a  woman  Mrs. 
Gresh  was  in  her  lifetime,  but  I  say  to  you  gentle- 
men, whether  she  was  the  biggest  trollop  in  the 
City  of  New  York  or  whether  she  was  the  purest 
woman  that  God  ever  put  on  the  face  of  this  earth, 
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sinner  or  saint,  she  had  as  much  right  to  her  life 
as  any  one  of  you  people  sitting  in  this  jury  box. 

Mr.  Sweeny:    If  Your  Honor  please,  I  object 
to  that  as  inflammatory. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  But  it  shows  you  what  kind  of 
a  person  you  are  dealing  with  here.  And  then 
she  is  questioned,  and  you  could  see  the  develop- 
ment of  this  investigation.  These  detectives 
aren't  complete  fools.  They  start  to  question  3963 
her  about  her  stay  in  the  apartment.  They  had 
seen  that  dead  body.  They  knew  that  that  body 
had  been  there  for  a  considerable  period  of  time 
due  to  the  decomposition  and  the  state  of  the 
body,  and  they  ask  the  girl,  "Didn't  you  ever 
notice  any  smell?  Did  you  ever  have  occasion 
to  take  a  bath?  Why  didn't  you  use  your  own 
bath  tub?"   And  she  parries  back  and  forth. 

Was  she  a  free  agent  at  that  time?  For  hours 
she  denied  knowing  anything  about  it.  Was  she 
telling  the  detectives  what  she  thought  they 
wanted  her  to  say?  And  it  is  only  common  sense 
that  in  view  of  the  unsatisfactory  answers,  the 
incredible  answers,  the  answers  that  didn't  make 
sense,  that  she  was  feeding  these  detectives,  cer- 
tainly somewhere  along  the  line  the  dawn  of 
suspicion  must  have  arisen  in  the  minds  of  these 
investigating  officers,  and  certainly  she  must 
have  known  something,  whether  she  was  directly 
involved  or  not,  she  must  have  known  something 
about  it. 

And  Mr.  Sweeny  is  horrified  by  the  fact  that 
this  fifteen  year  old  girl  should  be  questioned  for 
such  a  length  of  time.    What  would  you  expect 
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these  detectives  to  do,  feed  her  lollypops,  ice 
cream  cones  and  treat  her  like  a  baby!  They 
were  doing-  their  job.  Whether  she  was  fifteen 
or  fifty — and  although  she  is  fifteen  years  old  the 
law  in  its  wisdom  says  that  when  she  reached  her 
fifteenth  birthday  the  law,  figuratively  speaking, 
taps  her  on  the  shoulder,  and  everyone  else  that 
reaches  their  fifteenth  birthday,  and  says,  "Be 
careful;  be  careful  because  from  now  on  in  when 
it  comes  to  murder  you  have  to  be  held  account- 
able starting  at  fifteen." 

And  these  detectives  continue  to  question  her, 
and  then  she  finally  makes  a  statement  as  con- 
tained in  People's  Exhibit  11  in  evidence.  But 
what  is  the  statement?  If  you  believe  the  testi- 
mony of  Dr.  Cusack,  any  statements  she  made — 
not  only  of  Dr.  Cusack  but  of  the  defendant  her- 
self— that  any  statements  she  made  was  because 
of  fear  of  William  Byers. 

Now,  examine  that  statement  in  connection  with 
that  claim  that  she  made  the  statement  because 
she  was  afraid  of  Byers.  What  does  she  say  in 
the  statement?  She  blames  it  on  Byers.  She  does 
not  go  into  any  details.  She  says,  "We  had  a  plan 
and  I  stayed  in  the  bed  room  and  he  did  it  all, 
and  he  came  in  after  it  was  all  over  and  said,  'I 
did  it  and  everything  is  all  right.'  "  Is  it  abusing 
your  common  sense  to  say  that  certainly  at  that 
time  she  wasn't  giving  a  statement  because  she 
was  afraid  of  Byers.  She  was  incriminating  him, 
leaving  herself  out.  She  said  nothing  in  that  state- 
ment about  her  handing  Byers  the  knife.  She  is 
putting  it  all  on  Byers.  So  how  can  you  say  that 
she  was  doing  it  out  of  fear  of  Byers?  She  leaves 
herself  out. 
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Did  she  have  the  power  of  choice  at  that  time? 
Was  she  saying  at  that  time  what  the  detectives 
were  suggesting  that  she  should  say?  Up  until 
the  time  she  made  that  statement  involving 
Byers,  the  detectives  knew  nothing  about  Byers' 
participation.  She  supplies  the  information.  She 
gives  them  an  opening  wedge  in  this  case,  blam- 
ing it  all  on  Byers.  Was  she  doing  that  because 
she  was  afraid!  How  ridiculous  can  we  get  here? 

And  then,  of  course,  you  have  in  the  testimony 
— and  I  have  referred  to  it  already  in  connection         3974 
with  Byers — the  trip  to  South  Carolina,  the  state- 
ment from  Byers,  the   return  and  the   re-ques- 
tioning of  the  defendant  Gresh.   There  is  nothing 
complicated  about  that.   That  is  ordinary,  intelli- 
gent, routine  police  work.   And  she  is  told  on  the 
return    from    Parris    Island    by    the    detectives, 
"Theresa,  we  spoke  to  Billy.   Billy  admits  doing 
it,  but  he  said  you  handed  him  the  knife."    That 
is  all  she  is  told.    And  I  have  already  read  the 
testimony.    Then  she  admits  that  she  did  hand 
him  the  knife.    She  has  given  no  other  details 
from  her  admission,  and  then  within  an  hour  or         '-1975 
two  later  she  is  examined  and  questioned  by  me 
and  supplies  the  details  which  appear  in  People's 
Exhibit    13.     And    again,    in    connection    with 
People's  Exhibit  13  in  evidence,  she  claims  now 
on  the  stand  that  those  statements  are  not  true, 
that  the  only  reason  she  gave  those  statements 
was  because,  again,  she  was  afraid  of  Byers. 

And  what  does  she  say  in  the  statement?  She 
tells  exactly,  blow  by  blow,  in  the  minutest  detail 
exactly  what  Byers  did.  Was  she  at  that  time  in- 
criminating Byers  because  she  was  afraid  of  him? 
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Gentlemen,  your  common  sense  and  your  good 
judgment ! 

Now,  the  defendant  Gresh  took  the  stand,  and 
you  had  ample  opportunity  again,  as  you  did  with 
Byers,  to  observe  her  demeanor,  the  way  she 
handled  herself,  the  way  she  answered  questions. 

Now,  she  knew  that  she  had  made  a  statement 
both  in  the  station  house  and  in  the  District  At- 
torney's office.  What  does  she  say?  "It  is  not 
so.  I  had  nothing  to  do  with  it.  Byers  did  every- 

3977  thing.  I  said  it  because  I  was  afraid."  She  is  a 
witness.  The  same  test  that  you  apply  to  any 
witness,  that  I  urged  you  to  apply  to  Byers,  is 
does  she  have  a  motive  to  lie  in  this  case?  Does 
she  stand  to  gain  or  lose  anything  as  a  result  of 
the  outcome  of  this  case  in  connection  with  her 
possible  motive  to  deliberately  falsify  her  testi- 
mony? A  second  question:  Did  she  lie? 

I  am  sure  the  manner  in  which  she  conducted 
herself,  her  behavior,  is  fresh  in  your  minds.  I 
am  not  going  to  dwell  on  that  point.  Did  she  lie 
on  that  stand  when  she  told  you,  by  way  of  re- 

3978  pudiating  the  confession  that  she  knew  she  had 
given,  that  "the  only  reason  I  told  what  I  did  was 
because  I  was  afraid  of  Byers"? 

And  then  we  have  the  second  barrel  of  the  de- 
fense, "If  I  did  do  what  I  said  I  did  in  the  state- 
ments, I  shouldn't  be  held  responsible  because 
I  was  acting  under  an  uncontrollable  impulse 
that  I  was  the  Trilby  and  Byers  was  the  Sven- 
gali."  That  is  Dr.  Cusack's  testimony,  an  expert 
witness.  You  heard  Dr.  Cusack  testify.  You 
heard  him  on  cross  examination.  Is  there  any- 
thing about  his  testimony  that  abuses  your  com- 
mon sense  and  good  judgment? 


1327 
Summation  on  Behalf  of  The  People  3979 

There  cannot  be  any  question  in  my  mind,  and 
I  am  sure  not  in  yours,  that  certainly  there  may 
have  been  some  kind  of  physical,  sexual  attrac- 
tion between  these  two  defendants.  Dr.  Cusack 
would  have  you  believe  that  that  attraction  was 
so  strong-  that  she  was  unable  to  exercise  free 
choice  and  free  will. 

Now,  that  would  be  a  fine  state  of  affairs  if  a 
sexual  attraction  or  a  sexual  impulse  under  the 
law  would  give  a  person  a  license  to  commit 
crime.  I  am  sure  there  was  a  strong  physical  at-  3980 
traction  here,  but  was  it  such  a  bond  that  pre- 
vented this  girl  from  exercising  her  free  choice? 
And  you  recall  on  the  stand  Dr.  Cusack  was 
cross  examined  by  me  as  to  the  details  supplied 
by  Theresa  Grresh  in  her  statement,  where  she 
admitted  both  in  the  statement  and  on  the  stand 
that  just  before  the  killing  of  her  mother,  when 
Byers  called  her  out  and  said  to  her  "Give  me 
the  hammer,"  she  refused  to  give  him  the 
hammer;  she  said  "No,"  and  she  told  him  why 
she  wouldn't  pick  it  up.  Was  she  a  free  agent 
at  that  time?  Wasn't  she  exercising  her  free  3981 
will? 

I  say  to  you  gentlemen  as  a  matter  of  common 
sense  if  she  was  in  this  so-called  hypnotic  state 
that  Dr.  Cusack  would  like  you  to  believe  she 
was  in  on  March  4th,  that  she  would  have  been 
in  such  a  trance  that  when  he  asked  for  the 
hammer  she  would  have  picked  up  the  hammer 
and  handed  it  to  him.  But  no,  she  does  not.  In 
her  statement  she  goes  on  to  tell  you  that  she 
refused  to  pick  up  the  hammer  and  gave  the 
reason  why ;  that  she  then  went  over  to  the  kitch- 
en  table   and   picked   up   the   knife,    brought   it 
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back  and  handed  it  to  Byers  so  that  he  could  kill 
Mrs.  Gresh.  Was  she  a  free  agent  at  that  time? 
Cusack  goes  on  further  and  tells  you  that  she 
is  the  type  of  person  who  will  say  anything  that 
you  want  her  to  say.  Now,  you  saw  her  on  that 
stand  under  cross  examination  for  some  time. 
Did  she  give  you  the  impression  by  the  way  she 
answered  questions  under  cross  examination  that 
she  was  so  suggestible  that  she  would  say  any- 
thing that  the  interrogator  wanted  her  to  say? 

3983  You  saw  the  way  she  stood  up  under  cross  exami- 
nation, so  that  you  have  the  benefit  of  having 
seen  her  in  action.  And  I  say  again,  gentlemen, 
if  anything  that  Dr.  Cusack  has  testified  to  abuses 
your  common  sense  and  good  judgment,  you  have 
a  right  to  reject  his  testimony. 

And  then  you  will  recall  the  testimony  brought 
out  on  behalf  of  the  defendant  Gresh.  In  the  very 
beginning  the  evidence  was  that  she  was  in 
Bellevue  Hospital  from  the  time  she  was  ar- 
raigned in  Felony  Court  on  March  31st,  right  up 
until  the  time  before  this  trial  started,  indicating 
that  even  up  until  a  few  weeks  before  the  trial 
she  was  still  under  observation  as  to  her  mental 
condition,  and  that  was  the  reason  why  Com- 
missioner Kross  was  brought  here  to  explain  to 
you,  as  corroborated  by  Dr.  Cassity,  that  she  was 
sent  to  Bellevue  on  motion  of  her  lawyer  in 
Felony  Court  for  mental  observation,  and  that 
on  May  8th  the  examining  psychiatrists  had  com- 
pleted their  report  and  had  sent  her  back,  or  sent 
her  to  the  Women's  House  of  Detention;  and 
Commissioner  Kross  on  her  own,  without  getting 
any  authority  from  any  Judge  of  this  court,  de- 
cides that   she  would  be  better  off  out  of  the 
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Women's  House  of  Detention,  up  in  the  Psychiat- 
ric Ward  at  Bellevue  Hospital,  and  that  is  where 
she  was  sent.  And  in  that  connection,  if  there 
was  any  doubt  in  your  minds  as  to  the  wisdom  of 
Commissioner  Kross'  decision,  I  read  in  evidence 
to  you  the  letter  sent  by  Mr.  Sweeny  to  Commis- 
sioner Kross,  stating-  the  complaints  that  the 
defendant  Gresh  was  making  about  the  conditions 
that  prevailed  while  she  was  there,  and  shortly 
after  that,  later,  the  defendant  Gresh  was  then 
put  in  the  House  of  Detention.  3986 

Then  the  defendant  saw  fit  to  introduce  the 
medical  record  of  the  defendant  Gresh.  While 
she  was  at  Bellevue,  remember  Commissioner 
Kross  testified,  and  she  is  corroborated  by  Dr. 
Cassity,  that  when  she  was  sent  back  it  was 
purely  for  custodial  purposes,  so  that  after  that 
point,  from  May  up  until  December,  the  evidence 
is  that  the  defendant  Gresh  received  medication 
from  time  to  time.  When  she  had  a  headache  she 
was  given  an  aspirin.  And  then  the  evidence  indi- 
cated that  practically  daily  from  May  up  through 
December,  she  was  given  sedatives.  3987 

Now,  I  don't  know  what  the  defense  intended 
to  bring  out  by  way  of  that,  but  I  say  to  them  I 
am  grateful  for  the  opportunity  to  comment  on  it 
as  the  result  of  their  introduction  of  this  into 
evidence,  because  I  say  to  you  gentlemen  if  any- 
body on  this  earth  needed  sedatives,  if  anybody 
had  any  difficulty  sleeping  as  the  result  of  a  guilty 
conscience,  it  is  this  defendant  Gresh. 

Mr.  Sweeny:  I  object  to  that  as  inflammatory, 
Your  Honor. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:     Exception. 
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Mr.  Dermody:  Can  you  imagine  what  must 
have  been  going  on  in  her  mind  as  she  was  up 
there  in  Bellevue? 

Mr.  Sweeny:  I  object  to  that,  if  Your  Honor 
please,  as  inflammatory. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  Is  there  any  reason  that  she 
needed  sedatives  in  order  for  her  to  get  some 
sleep  at  night? 

3989  Mr.  Sweeny:    I  make  the  same  objection. 
The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  Knowing  in  her  heart  and  soul 
that  she  was  the  one  who  had  chosen  the  murder 
weapon  that  caused  the  death  of  her  mother? 

Mr.  Sweeny:    I  object  to  that  as  inflammatory. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  And  you  recall  Dr.  Cassity's 
testimony,  who  directly  contradicted  Dr.  Cusack, 
and  Dr.  Cassity  testified  as  the  result  of  his  ob- 

3990  servations  and  study  of  this  defendant  Gresh 
from  the  very  beginning  of  April,  within  a  day 
or  two  after  she  was  sent  to  Bellevue  Psychiatric 
Division  for  mental  observation,  he  had  the  op- 
portunity to  observe  her  in  the  very  beginning, 
up  to  and  including  May  7th,  and  you  recall  his 
testimony  that  in  his  opinion  she  was  a  free  agent, 
that  she  had  the  power  to  make  a  choice,  and  so 
forth  and  so  on. 

Now,  gentlemen,  that  more  or  less  covers  the 
evidence  as  against  the  defendant  Gresh.  Now, 
there  are  a  few  observations  and  general  argu- 
ments I  would  like  to  make  before  I  close. 
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And  thus  we  have  the  disgusting  spectacle  of 
each  defendant  blaming  it  on  the  other.  The  chips 
are  down  now,  the  chips  are  down,  the  honeymoon 
is  over,  the  unholy  alliance  has  fallen  apart  at  the 
seams,  the  strong  sex  instinct  that  existed  before, 
during  and  after  March  4th  has  now  been  re- 
placed by  the  still  stronger  instinct  of  self- 
preservation,  and  we  have  this  disgusting  spec- 
tacle of  these  two  young  animals,  like  cornered 
rats — 

Mr.  Solomon :    I  object  to  that.  3992 

Mr.  Sweeny :    I  object  to  that  as  inflammatory. 

The  Court:     Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  Like  cornered  rats  at  each 
other's  throat. 

Mr.  Solomon:     I  object  to  that. 

Mr.  Sweeny:  I  object  to  that,  if  Your  Honor 
please,  as  inflammatory. 

The  Court:    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  Desperately  trying  to  escape 
the  consequences  of  the  law.  3993 

Mr.  Sweeny:    I  make  the  same  objection. 

The  Court :    Objection  overruled. 

Mr.  Sweeny:    Exception. 

Mr.  Dermody:  Now,  the  Judge  will  explain 
the  law  to  you  in  detail.  He  will  explain  to  you 
what  murder  in  the  first  degree  means.  He  will 
give  you  the  elements,  the  ingredients  of  what 
constitute  murder  in  the  first  degree. 

Now,  gentlemen,  when  it  comes  time  to  delib- 
erate, apply  the  law  as  you  get  it  from  the  Court 
as  to  murder  in  the  first  degree — and  you  have 
heard  the  elements  that  make  it  up.   I  invite  you 
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with  all  the  sincerity  I  can  muster  to  refer  your 
attention  to  the  two  statements  stenographically 
recorded  from  both  of  these  defendants,  and  you 
will  find  upon  examination  of  those  statements 
the  motive  through  the  lips  and  through  the 
words  of  both  of  these  defendants — the  motive, 
the  plan,  the  preparation,  the  attention  to  detail, 
the  carrying  out  of  the  plan,  the  actions  of  each 
of  these  defendants  in  furtherance  of  that  plan, 
and  I  say  to  you  gentlemen  if  you  read  those 

3995  statements  as  to  details  supplied  by  both  of  these 
defendants,  I  don't  see  how  in  the  name  of  com- 
mon sense  you  can  come  to  any  other  conclusion 
but  that  these  two  defendants  planned  to  delib- 
erately kill  Mrs.  Gresh. 

And  in  that  connection,  you  will  recall  the  tes- 
timony of  Dr.  Vance  that  in  his  opinion  Mrs. 
Gresh  died  as  the  result  of  the  stab  wounds,  six 
of  which  mangled  her  heart;  that  he  noticed  in- 
juries on  the  head;  that  there  was  no  skull  frac- 
ture, and  he  couldn't  say  whether  the  injuries  to 
the  head  had  anything  to  do  with  the  cause  of 

3996  death  due  to  the  decomposition  of  the  body,  but 
in  that  connection,  in  considering  the  guilt  of  the 
defendant  Gresh,  I  call  that  to  your  attention 
because  isn't  it  only  fair  to  argue  to  you  that 
although,  according  to  our  evidence,  the  defend- 
ant Byers  actually  inflicted  the  fatal  wounds,  that 
he  was  only  able  to  do  that  as  the  result  of  the 
defendant  Gresh  choosing  the  weapon  that  caused 
the  death. 

If  you  will  recall  the  statements  both  from  the 
defendant  Gresh  and  the  defendant  Byers,  Byers 
did  not  ask  her  for  a  knife.    He  asked  for  the 
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hammer.  She  refused.  He  said,  "Give  me  some- 
thing1." And  even  on  the  stand  the  defendant 
Gresh  admitted  that  she  remembered  that  dis- 
tinctly, and  admitted  that  when  she  made  that 
statement  it  was  one  hundred  per  cent  the  truth — 
"Give  me  something.  He  didn't  ask  for  the 
knife." 

And  I  say  to  you  that  she,  acting  as  a  free 
agent,  made  the  choice  as  to  the  murder  weapon ; 
that  she  was  the  one  who  chose  the  weapon  that 
caused  the  death.  Can  there  be  any  question  in  3998 
your  minds,  gentlemen,  as  to  the  equal  responsi- 
bility of  both  these  defendants,  regardless  of  who 
inflicted  the  fatal  wounds  ? 

Now,  gentlemen,  it  has  always  been  my  impres- 
sion that  it  takes  equal  parts  of  common  sense 
and  intestinal  fortitude  to  make  a  good  juror.  I 
would  like  to  bring  your  minds  back  for  the  mo- 
ment to  the  first  day  this  case  started,  January 
4th.  It  seems  an  awful  long  time  ago.  You  will 
recall  that  when  you  were  called  from  the  audi- 
ence to  sit  in  the  box,  before  I  even  attempted  or 
started  to  ask  any  questions  as  to  your  qualifi-  S999 
cations,  you  had  to  swear  on  the  Bible  under 
your  oaths  that  you  would  truthfully  answer  the 
questions  that  were  put  to  you  in  connection  with 
your  qualifications,  and  I  am  sure  at  that  time, 
particularly  you  who  have  never  had  the  experi- 
ence of  listening  to  an  Assistant  District  Attor- 
ney or  a  lawyer  for  a  defendant,  you  must  have 
said  to  yourselves,  "Well,  it  is  so  repetitious,  it 
is  the  same  sing-song  thing,  the  same  questions 
asked  of  each  prospective  juror."  I  assure  you, 
gentlemen,  I  wasn't  doing  it  to  hear  the  sound  of 
my  own  voice.   I  think  now  all  of  you  can  appre- 
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ciate  the  importance  of  those  questions.  And  if 
you  recall,  each  one  of  you,  at  the  time  you  were 
questioned  by  me — I  kept  making  the  point  that 
you  would  follow  all  the  law  from  the  Court 
without  any  mental  reservation,  that  even  though 
you  might  privately  disagree  with  what  His 
Honor  tells  you  the  law  is,  under  your  oath  you 
would  have  to  follow  it.  And  I  further  asked  you 
under  your  oath,  when  the  Court  told  you  that  in 
arriving  at  your  verdict  in  this  case  the  question 

4001  °f  possible  punishment  must  not  enter  into  your 
deliberations — 

Mr.  Solomon:  I  object  to  that,  if  Your  Honor 
please.  That  was  restricted  in  my  summation.  I 
think  the  same  rule  should  apply  to  Mr.  Bermody. 

The  Court:    Objection  overruled. 

Mr.  Solomon :    I  respectfully  except. 

Mr.  Dermody:  That  the  question  of  possible 
punishment  would  not  enter  into  your  delibera- 
tions, but  that  you  would  decide  the  guilt  or  inno- 
cence of  these  defendants  on  the  facts  in  evidence 
as  you  believe  them  to  be,  and  apply  the  law  to 

4002  those  facts,  each  of  you  under  your  oath  assured 
me  that  you  would  follow  that  instruction. 

And  finally,  if  you  recall,  I  asked  each  of  you, 
again  under  your  oath,  if  at  the  end  of  the  case 
and  when  you  went  into  the  jury  room  to  deliber- 
ate, after  discussing  the  evidence  pro  and  con 
with  your  fellow  jurors,  you  came  to  the  honest 
conclusion  that  the  People  had  made  out  a  case 
of  murder  in  the  first  degree  as  to  both  defend- 
ants, would  you  fail  to  find  them  guilty  of  that 
degree  merely  because  of  the  youth  of  these  de- 
fendants? And  each  of  you  under  your  oaths 
assured  me  that  you  would  not  let  the  youth  of 
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these  defendants  influence  your  verdict  if  you 
found  that  the  People  had  sustained  the  burden 
of  proving  their  guilt  beyond  a  reasonable  doubt 
as  to  murder  in  the  first  degree.  You  were  under 
oath  at  that  time.  I  submit,  gentlemen,  that  being 
under  oath  at  that  time,  I  have  a  right  to  hold 
you  to  that  assurance.  That  is  a  matter  for  your 
conscience. 

Gentlemen,  we  don't  make  the  law  in  this 
Court. 

Mr.  Solomon:     I  object  to  this  as  not  proper         4004 
summation,  as  regards  the  law. 

The  Court:    Objection  overruled. 

Mr.  Dermody :  Whether  we  like  it  or  not,  we 
are  bound  by  the  laws  of  this  State.  It  is  my 
sworn  duty  under  my  oath  of  office  to  prosecute 
to  the  limit  of  the  law,  it  is  the  Court's  sworn 
duty  under  his  oath  of  office  to  explain  the  law 
and  to  enforce  it,  it  is  your  sworn  duty  as  jurors 
to  follow  the  law  that  you  receive  from  the  Court. 

Gentlemen,  all  I  can  tell  you  is,  if  you  can  say 
that  you  have  rendered  a  verdict  in  this  case 
based  on  the  facts  as  you  believe  them  to  be  and  4005 
the  law  as  you  get  it  from  the  Court,  and  that 
verdict  squares  with  your  conscience,  then  I  say 
to  you  gentlemen  that  justice  has  been  done  in 
this  case  and  nobody  dare  quarrel  with  your 
verdict. 

Mr.  Foreman  and  gentlemen  of  the  jury,  on 
behalf  of  the  People  of  the  State  of  New  York, 
and  in  the  interests  of  justice,  I  ask  you  to  find 
William  Byers  and  Theresa  Gresh  both  guilty  of 
the  crime  of  murder  in  its  first  degree. 

Thank  you. 
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The  Court:  Members  of  the  jury,  you  have 
heard  all  the  evidence  in  the  case,  and  you  have 
heard  the  summations  of  the  three  lawyers.  All 
that  is  to  follow  are  instructions  on  the  law  from 
me,  and  even  at  this  time  it  is  important  for  you 
to  heed  the  admonitions  that  I  have  been  giving 
to  you  all  through  the  trial. 

You  are  admonished,  and  it  is  your  duty  not 
to  converse  among  yourselves  on  any  subject 
connected  with  the  trial,  not  to  permit  anyone  to 

4007  talk  to  you  about  the  case,  not  to  remain  in  the 
presence  of  anyone  discussing  any  part  of  the 
case.  If  a  juror  or  anyone  else  talks  to  you  about 
the  case  it  is  your  duty  to  report  it  to  me. 

You  are  further  admonished  not  to  read  any 
item  concerning  this  case  that  may  appear  in  the 
press. 

You  are  further  admonished  not  to  form  or 
express  any  opinion  as  to  the  guilt  or  innocence 
of  either  of  the  defendants  until  the  case  is  sub- 
mitted to  you. 

Now,  if  you  will  be  on  hand  tomorrow  morning 
at  10:00  o'clock  I  will  deliver  my  charge  on  the 
law  before  the  call  of  the  calendar. 

(Whereupon,  an  adjournment  was  taken  to 
Thursday,  January  20,  1955,  at  10:00  o'clock 
A.M.) 
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New  York,  January  20,  1955 

Trial  Continued 

Before :  Hon.  Jonah  J.  Goldstein,  J., 
and  a  Special  Jury. 

Appearances:   The  same. 

The  Court:  Let  the  record  show  that  I  have 
just  at  this  minute  been  handed  requests  to  4010 
charge  on  behalf  of  the  defendant  Byers.  After 
I  am  through  with  the  charge  I  will  then  be  able 
to  consider  the  requests  to  charge.  They  were 
not  given  to  me  before  I  prepared  the  main 
charge  in  accordance  with  my  request  that  all 
requests  to  charge  should  have  been  submitted 
before  summations. 

Mr.  Solomon:  Judge,  on  the  record  we  wish 
to  apologize  for  the  lateness,  but  point  out  to  the 
Court  the  great  amount  of  work  and  the  time  we 
spent  in  court.  You  are  not  precluding  us  from 
handing  up  additional  requests  to  charge,  if  we  4011 
see  fit,  at  the  end  of  the  charge? 

The  Court :    Of  course,  I  am  not. 

Mr.  Solomon :    Thank  you,  sir. 

(The  jurors  then  entered  the  court  room.) 

The  Clerk :  William  Byers  and  Theresa  Gresh 
on  trial.  The  jurors  will  please  answer  as  their 
names  are  called. 

(The  jurors  were  called  and  all  answered 
present.) 


4012 
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(Goldstein,  J.:) 

The  Court:  I  wish  it  were  possible  for  those 
living  behind  the  ' '  Iron  Curtain ' '  to  have  watched 
every  step  of  this  trial.  Able  counsel  repre- 
sented these  defendants.  Daily  minutes  of  every 
word  spoken  during  the  trial  was  taken  by  expert 
stenographers  and  daily  copies  were  furnished 
to  the  attorneys  for  the  defendants.  Over  one 
hundred  citizens  were  summoned  for  jury  service, 
4Ulo  an(j  out  0f  t}iat  number  fourteen  were  selected, 
twelve  as  jurors  and  two  as  alternates,  jurors 
satisfactory  to  both  sides.  All  this  in  fulfillment 
of  the  basic  principle  of  our  country:  Equal 
justice  to  all. 

Despite  shortcomings  in  other  aspects  of  our 
way  of  life,  you  and  I  are  indeed  lucky  to  live 
in  this  blessed  country.  And  so,  to  assure  and 
insure  justice  for  all,  you  are  now  called  upon  to 
decide  what  the  facts  are  and  to  apply  the  law  as 
I  shall  instruct  you  to  the  facts  as  you  find  them. 

You  are  called  upon  to  perform,  and  are  now 
4014  commanded  by  law  to  perform,  one  of  the  most 
important  duties  the  State  can  ask  or  exact  from 
a  citizen.  No  higher  civic  duty  can  be  asked  of 
a  citizen  than  that  of  being  called  upon  to  serve 
as  a  juror  in  an  issue  involving  the  life  or  liberty 
of  a  person  accused  of  crime. 

I  know  that  each  of  you  is  fully  aware  of  the 
great  responsibility  imposed  upon  you,  and  that 
you  will  do  everything  in  your  power  to  solve 
the  questions  of  fact  which  have  been  presented 
to  the  very  best  of  your  reasoning  abilities,  and 
that  you  will  be  guided  in  your  deliberations  by 
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the  dictates  of  good  conscience  and  sound  judg- 
ment in  order  to  arrive  at  the  truth. 

You  have  given  close  attention  to  the  testimony 
of  the  witnesses  in  this  case.  Both  sides  have 
had  an  opportunity  to  examine  and  cross  examine 
each  witness.  Having  heard  the  testimony,  it 
will  be  necessary  for  you  to  deliberate  and  decide 
the  facts.  You  should  do  that  in  accordance 
with  your  oaths. 

If  a  defendant  committed  acts  which  constitute 
a  crime  under  the  laws  of  the  State,  the  respon-  4016 
sibility  for  the  consequences  which  flow  from 
those  acts  is  that  of  the  defendant  and  not  yours. 
If  you  are  not  convinced  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  acts  with 
which  he  is  charged,  then  there  is  no  criminal 
responsibility  on  his  on  her  part. 

In  coming  to  a  determination  as  to  the  guilt 
or  innocence  of  a  defendant  in  any  criminal  case, 
there  is  always  the  danger  that  jurors,  conscien- 
tious as  they  may  be,  might  permit  human  emo- 
tions, whether  of  sympathy  or  prejudice,  to  sway 
their  minds  when  cool  and  careful  thought  is  dm  7 
necessary  in  analyzing  the  testimony  to  arrive 
at  the  truth. 

Sympathy  and  prejudice  are  normal  emotions 
in  all  of  us,  and  to  permit  them  to  sway  you  in 
your  deliberations  not  only  means  that  you  are 
violating  your  oaths  as  jurors,  but  it  directly 
attacks  the  system  that  has  been  built  up  in  this 
State  to  protect  people  against  unlawful  and 
criminal  invasion  of  their  rights. 

The  determination  of  the  truth  must  be  based 
upon  the  evidence  produced  in  the  case;  the  law 
of  the  State  is  then  applied  to  the  facts  which 
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you,  as  the  jury,  deem  established  according  to 
the  rules  which  I  shall  lay  down  for  you. 

If  you  were  to  feel  sorry  for  these  defendants 
because  of  their  extreme  youth  and  permit  that 
to  affect  your  deliberations  as  to  the  guilt  or  in- 
nocence of  each  of  these  defendants,  that  would 
be  rendering  a  decision  based  on  sympathy.  The 
law  says  you  must  not  do  that.  No  one  can  be 
above  the  law  or  be  a  law  unto  himself.  That 
applies  equally  to  these  defendants  as  well  as 

4019  to  adults. 

On  the  other  hand,  you  must  not  be  prejudiced 
against  these  defendants  because  it  is  claimed 
that  beer  parties  were  held  in  the  home  where 
the  deceased's  body  lay. 

It  is  your  duty  to  decide  each  defendant's  guilt 
or  innocence  solely  on  the  evidence  produced  in 
this  case  and  on  the  law  as  I  shall  explain  it 
to  you. 

You  are  to  disregard  the  fact  that  I  may  have 
denied  motions  of  counsel  on  either  side  during 
the  course  of  the  trial.  In  other  words,  you  heard 
motions  made  by  both  sides  during  the  course 
of  this  trial,  which  motions  were  either  granted 
or  denied.  I  charge  you  that  you  are  to  disre- 
gard the  fact  that  I  may  have  either  overruled 
or  sustained  objections  of  counsel.  Attempts  by 
counsel  to  introduce  evidence  which  the  Court 
excluded,  and  all  arguments  on  questions  of  law 
and  the  admissibility  of  evidence  raised  by  coun- 
sel, must  be  disregarded  by  you  in  your  delibera- 
tions. You  are  also  to  disregard  answers  of  wit- 
nesses that  were  stricken  out  and  all  other  mat- 
ters which  the  Court  ordered  stricken  out  or 
matters   not    permitted    in   evidence.      The   only 
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factor  which  may  enter  into  your  consideration 
is  the  evidence  actually  before  you.  If  by  an 
excluded  answer  of  a  witness,  or  by  any  offer 
of  testimony  which  was  excluded,  or  by  any  ques- 
tion which  was  not  allowed,  any  suggestions  were 
conveyed  to  your  minds  of  things  not  in  evidence, 
those  suggestions  should  be  resolutely  removed 
from  any  consideration  by  you. 

Where  the  Court  has  sustained  an  objection  to 
a  question  you  must  draw  no  inference  from  the 
question  or  from  the  fact  that  I  sustained  the  4022 
objection,  nor  must  you  speculate  on  what  the 
answer  might  have  been.  I  explained  that  to  you 
during  the  trial. 

The  fact  that  a  defendant  has  been  indicted  is 
neither  proof  nor  evidence  of  guilt.  An  indict- 
ment is  only  an  accusation,  a  charge  made  against 
the  defendant  by  the  Grand  Jury. 

Under  our  law  every  accused  is  presumed  to 
be  innocent.  This  presumption  of  innocence  re- 
mains with  the  defendant  until  he  is  proven  guilty, 
and  the  burden  is  on  the  prosecution  to  convince 
you  beyond  a  reasonable  doubt  of  the  guilt  of  the  ^.aoo 
defendant.  That  burden  never  shifts ;  the  de- 
fendant is  never  obliged  to  prove  his  innocence. 
Before  you  can  convict  a  defendant  in  any  crimi- 
nal case  you  must  be  convinced  of  his  guilt  be- 
yond a  reasonable  doubt. 

Now,  when  I  use  the  term  "his"  or  "him", 
please  bear  in  mind  that  it  applies  equally  to  a 
"her."  I  make  that  statement  because  the  two 
defendants  are  of  opposite  sex. 

What  does  the  law  mean  by  the  words  "reason- 
able doubt"?  A  reasonable  doubt  is  a  doubt 
founded  on  reason  and  arising  out  of  the  whole 
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evidence  or  the  lack  of  evidence  in  a  case.  A 
reasonable  doubt  must,  therefore,  be  based  en- 
tirely and  absolutely  upon  some  good,  sound, 
substantial  reason  without  appeal  to  prejudice  or 
sympathy  or  to  the  imagination.  A  juror  who  has 
such  a  reasonable  doubt  and  asserts  it  ought  not 
to  refuse  and  should  be  able  to  give  to  his  fel- 
low jurors  his  reasons  for  such  a  doubt.  A 
reasonable  doubt  is  not  any  doubt  whatsoever. 
You  should  not  conjure  up  a  doubt  to  be  used  as 

4025  a  subterfuge  to  avoid  the  doing  of  a  disagreeable 
duty. 

Before  you  can  convict  a  defendant  you  must 
be  convinced  beyond  a  reasonable  doubt  of  his 
guilt  from  the  whole  evidence.  By  the  whole  evi- 
dence I  mean  the  evidence  offered  by  the  prosecu- 
tion and  by  the  defense. 

You  jurors  are  the  exclusive  judges  of  the 
facts.  All  questions  of  fact  are  for  you  to  decide. 
The  law  says  that  the  Judge  is  to  have  no  part 
in  deciding  questions  of  fact.  When  we  use  the 
words  " questions  of  fact"  we  mean  what  hap- 
pened; what  took  place;  what  are  the  facts?  It 
is  your  duty  as  jurors  to  reason  with  each  other 
and  make  honest  effort  to  agree  on  the  facts  and 
to  apply  the  law  to  such  facts.  While  it  is  the 
duty  of  each  juror  to  discuss  and  consider  the 
opinion  of  others,  he  must  decide  the  case  upon 
his  own  opinion  of  the  evidence  and  upon  his  own 
judgment.  No  juror  is  required  to  surrender 
any  conscientious  views  founded  on  the  evidence. 

It  is  your  duty  to  agree  upon  a  verdict  if  that 
is  possible  without  a  violation  of  conscientious 
convictions.  It  is  my  duty  to  charge  you  on  the 
law,  and  it  is  your  duty  to  accept  the  law  as  de- 
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clared  by  the  Court.  The  jury  has  no  right  to 
question  the  correctness  of  any  rule  of  law  laid 
down  and  pronounced  by  the  Court  for  the  jury's 
guidance. 

In  your  deliberation  of  the  facts  you  have  no 
right  to  consider  the  question  of  punishment. 
That  is  a  matter  solely  for  the  Court  to  deal 
with  in  the  event  your  verdict  is  that  of  guilty. 

In  judging  the  facts,  the  number  of  witnesses 
produced  by  either  side  is  not  the  deciding  fac- 
tor; it  is  the  quality  and  not  the  quantity  of  the  4028 
testimony  that  should  control.  In  judging  the 
quality  of  the  testimony  you  may  take  into  con- 
sideration the  demeanor,  manner  and  bearing  of 
the  witness,  his  or  her  attitude,  whether  neutral, 
friendly  or  hostile  towards  the  prosecution  or 
the  defense. 

You  should  also  consider  the  witness'  capacity 
and  opportunity  for  knowledge  or  observation 
of  the  event  or  occurrence  concerning  which  the 
witness  has  testified.  In  passing  on  the  credibility 
of  witnesses  you  have  the  right,  in  fact  it  is  your 
duty,  to  draw  on  the  experience  you  have  ac- 
quired in  every-day  life.  You  are  to  apply  to 
your  decisions  as  jurors  the  same  common  sense 
you  should  in  your  every-day  life. 

It  is  your  duty  to  consider  the  evidence  that 
has  been  given  both  on  direct  and  on  cross  exami- 
nation. 

If  the  jurors  should  reach  the  conclusion  that 
any  witness  in  this  case  has  wilfully  testified 
falsely  to  any  material  fact,  you  are  at  liberty 
to  disregard  altogether  the  testimony  of  that  wit- 
ness and  to  base  your  verdict  upon  the  other  evi- 
dence that  remains  in  the  case.    You  are  not  re- 


4029 


1344 

4030  The  Court's  Charge 

quired  to  disregard  all  the  evidence  of  a  person 
who  has  wilfully  testified  falsely  to  a  material 
fact.  The  jurors  in  such  case  may  disregard  so 
much  of  the  testimony  as  they  find  to  be  false 
and  may  accept  so  much  of  it  as  they  believe  to 
be  true.     The  choice  is  with  you. 

Bear  in  mind  when  a  defendant  takes  the  stand 
and  testifies,  the  defendant  is  also  a  witness. 

Witnesses  are  often  referred  to  as  interested 
witnesses  or  disinterested  witnesses.     An  inter- 

4031  ested  witness  is  one  who  is  primarily  or  per- 
sonally interested  in  the  outcome  of  the  case. 

If  you  believe  from  the  evidence  that  any  wit- 
ness who  has  testified  in  this  case  is  interested 
in  the  result  of  this  trial,  as  a  party  or  other- 
wise, then,  in  determining  the  credit  to  be  given 
to  such  witness,  the  jury  may  take  into  considera- 
tion such  interest  as  the  evidence  shows  such 
witness  has,  together  with  all  the  other  facts  and 
circumstances  disclosed  by  the  evidence,  if  any, 
which  will  aid  the  jury  in  arriving  at  and  deter- 
mining the  credit  to  which  the  testimony  of  such 
witness  is  entitled. 

A  disinterested  witness  is  not  necessarily  en- 
titled to  be  believed  to  a  greater  extent  than  an 
interested  witness.  That  is,  you  must  not  dis- 
believe a  witness  because  that  witness  is  an  inter- 
ested witness  or  has  an  interest  in  testifying. 
On  the  other  hand,  you  should  not  believe  a  wit- 
ness merely  because  that  witness  is  a  disinter- 
ested witness,  or  has  no  apparent  interest  in  the 
outcome  of  this  case.  The  whole  question  of  the 
interest  of  a  witness  and  its  effect  upon  his  tes- 
timony is  for  you  to  decide.  Every  defendant 
who  testifies  is  an  interested  witness. 
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You  will  recall  that  several  witnesses  were 
called  in  this  case,  and  after  testifying  to  certain 
facts  which  they  found,  then  expressed  opinions. 

Dr.  Benjamin  M.  Vance,  Deputy  Chief  Medical 
Examiner,  testified  to  certain  facts  which  he 
found  after  making  an  autopsy  on  the  body  of 
Anna  Gresh  and  then  expressed  his  opinion  as  to 
the  cause  of  death. 

Dr.   Alexander   S.   Wiener,   bacteriologist   and 
serologist,  testified  to  his  opinion  concerning  cer- 
tain  stains   found   on   the   hammer   which   is   in         4034 
evidence  as  being  human  blood. 

Dr.  Charles  Brown,  Dr.  Thomas  Cusack  and 
Dr.  John  T.  Cassity,  specialists  in  neurology  and 
psychiatry,  expressed  their  opinion  as  to  the  men- 
tal condition  of  the  defendants. 

Some  of  these  witnesses  testified  to  facts  as 
they  found  them  on  the  making  of  an  examina- 
tion and  then  expressed  an  opinion.  Others  ex- 
pressed opinions  concerning  the  mental  condi- 
tion of  the  defendants. 

Expert  testimony  should  not  be  accepted  or 
rejected  indiscriminately.  Such  testimony  is  to 
be  weighed  and  considered  by  you  the  same  as 
any  other  evidence. 

After  weighing  and  considering  such  evidence 
you  are  at  liberty  to  disbelieve  it  when  it  is  im- 
probable, or  when  it  is  incredible.  You  may  dis- 
regard the  testimony  of  an  expert  who,  in  your 
opinion,  testified  falsely  or  was  mistaken  with 
respect  to  any  material  fact  or  opinion. 

The  reasons  or  opinions  of  an  expert  are  not 
conclusive  upon  a  jury,  but  you  have  no  right 
to  arbitrarily  or  lightly  reject  the  testimony  of 
an  expert,  nor  should  you  reject  it  just  because 
he  is  an  expert. 
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The  difference  between  an  expert  witness  and 
an  ordinary  witness  is  that  the  ordinary  witness 
testifies  only  to  facts,  the  expert  testifies  to  his 
opinion  based  on  facts  submitted  to  him.  The 
fact  that  the  witness  is  an  expert  does  not  add 
credibility  to  his  testimony ;  it  merely  adds  weight 
to  his  opinion. 

For  their  proof  in  this  case,  the  People  are 
relying  in  part  upon  statements  and  confessions 
alleged  to  have  been  made  by  the  defendants  to 

4037  *ne  P°lice  and  to  the  District  Attorney. 

A  confession  is  a  statement  by  a  defendant  in 
which  he  admits  facts  which  are  necessary  ele- 
ments of  the  particular  crime  charged.  A  con- 
fession may  be  oral  or  written. 

Section  395  of  the  Code  of  Criminal  Procedure 
provides : 

"A  confession  of  a  defendant  can  be  given  in 
evidence  against  him  unless  made  under  the  in- 
fluence of  fear  produced  by  threats,  or  unless 
made  upon  a  stipulation  of  the  District  Attorney 
that  he  shall  not  be  prosecuted  therefor,  but  is 
not  sufficient  to  warrant  his  conviction  without 
additional  proof  that  the  crime  charged  has  been 
committed." 

Statements  of  a  defendant  made  to  the  police 
or  to  the  District  Attorney  or  to  anyone  else, 
in  which  he  admits  his  guilt  of  crime,  can  be 
given  in  evidence  against  him  unless  made  under 
the  influence  of  fear  produced  by  threats  or 
because  of  a  beating,  or  upon  a  stipulation  by 
the  District  Attorney  that  he  would  not  be  prose- 
cuted therefor. 

There  is  no  proof  in  this  case  that  the  District 
Attorney  stipulated  with  a  defendant  that  if  he 
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made  a  statement  confessing  to  the  crime  he 
would  not  be  prosecuted  therefor.  There  is  like- 
wise no  proof  that  either  defendant's  confession 
was  made  under  the  influence  of  fear  produced 
by  threats,  and  there  is  no  testimony  of  any  beat- 
ings. The  testimony  indicates  that  each  defend- 
ant told  the  police  and  the  Assistant  District 
Attorney  what  each  one  did  on  March  4th,  and 
on  many  days  before  and  after  that  date. 

Note  carefully  the  wording  of  the  statute:  "A 
confession  may  be  given  in  evidence,  unless  made  4040 
under  the  influence  of  fear  produced  by  threats." 
If  a  defendant  confesses  to  the  police  or  the  Dis- 
trict Attorney  solely  because  of  fear  which  he 
feels  when  arrested  on  a,  charge  of  murder,  such 
confession  may  nevertheless  be  given  in  evidence 
against  him,  because  such  confession  would  be 
made  from  fear  alone  and  not  from  fear  pro- 
duced by  threats  or  beatings.  It  is  reasonable 
that  any  person  charged  with  murder  would  be 
in  fear.  Fear  in  and  of  itself  does  not  bar  a 
confession.  To  bar  a  confession  it  must  be  made 
because  of  fear  produced  by  threats  or  beatings. 

A  confession  obtained  through  cajolery,  coax- 
ing, trickery  or  subterfuge  may  none  the  less  be 
admissible  if  it  was  not  made  under  the  influence 
of  fear  produced  by  threats  or  beatings.  If  a 
defendant  confesses  after  being  informed  that 
a  co-defendant  confessed,  although  in  fact  the 
co-defendant  had  not  confessed,  such  confession 
would  not  be  one  made  under  the  influence  of 
fear  produced  by  threats. 

The  law  requires  that  a  defendant  be  arraigned 
in  court  without  unnecessary  delay.  Section  165 
of  the  Code  of  Criminal  Procedure  provides : 
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"The  defendant  must  in  all  cases  be  taken  be- 
fore a  Magistrate  without  unnecessary  delay." 

If  you  find  that  there  was  unnecessary  delay 
in  arraigning  a  defendant,  you  may  consider 
that  together  with  all  the  other  facts  and  cir- 
cumstances in  deciding  whether  a  confession 
made  by  a  defendant  was  as  a  result  of  fear 
produced  by  threats  or  beatings. 

The  evidence  in  this  case  indicates  that  de- 
fendant Byers  was  arrested  and  returned  to  New 

4043  York  on  Good  Friday,  April  16,  1954,  at  about 
noon  time,  and  he  was  arraigned  in  General 
Sessions  court  on  Monday,  April  19th  at  10:30 
A.  M.,  which  was  the  earliest  court  day  for  such 
arraignment. 

Should  you  find  that  there  was  unnecessary 
delay  in  arraigning  a  defendant,  either  Byers 
or  Gresh,  such  unnecessary  delay  would  not,  in 
and  of  itself,  require  you  to  acquit  a  defendant, 
To  hold  otherwise  would  put  in  the  hands  of  a 
police  officer  the  power  to  bring  about  the  acquit- 
tal of  a  defendant  guilty  of  a.  most  serious  crime 
by  unnecessarily  delaying  the  arraignment  of 
the  particular  defendant.  As  I  told  you,  you 
should  consider  the  alleged  unnecessary  delay  in 
arraigning  such  defendant,  together  with  all  the 
other  facts  and  circumstances  on  the  issue  of 
whether  a  defendant's  confession  was  made  under 
the  influence  of  fear  produced  by  threats. 

Whether  or  not  admissions  of  guilt  allegedly 
made  by  a  defendant  to  the  police,  the  District 
Attorney  or  anyone  else  were  made  by  him  under 
the  influence  of  fear  produced  by  threats  or  vio- 
lence, is  a  question  of  fact  for  the  jury  to  deter- 
mine.    And  if  the  jury  believes  that  there  is  a 
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reasonable  doubt  as  to  whether  the  statements 
were  made  as  a  result  of  fear  produced  by  threats 
or  violence,  of  course,  it  must  resolve  that  doubt 
in  favor  of  the  defendant. 

If  upon  all  the  evidence,  and  after  considering 
all  of  the  surrounding  circumstances,  the  jury 
finds  that  there  is  a  reasonable  doubt  as  to 
whether  or  not  the  alleged  statements  were  made 
under  the  influence  of  fear  produced  by  threats 
or  violence,  it  must  reject  such  statements  in 
their  entirety  as  not  evidence  in  this  case,  re-  4046 
gardless  of  whether  or  not  the  jury  believes  the 
facts  contained  in  such  statements  to  be  true. 

On  the  other  hand,  if,  on  all  the  facts,  you 
are  convinced  beyond  a  reasonable  doubt  that 
statements  were  made  by  the  defendant  and  were 
not  the  result  of  fear  produced  by  threats  or 
violence,  then  you  must  receive  such  testimony 
and  give  to  it  the  weight  you  believe  it  should 
have. 

If  from  the  evidence  you  are  convinced  beyond 
a  reasonable  doubt  that  a  defendant  did  make 
voluntary  confessions  or  admissions  of  the  com- 
mission of  the  alleged  crime,  and  such  admissions 
were  not  made  because  of  fear  produced  by 
threats  or  beatings,  then  the  law  prescribes  that 
something  more  than  the  mere  statement  of  a 
defendant  is  necessary  before  the  defendant  can 
be  convicted.  A  confession  is  a  statement  by  a 
defendant  of  admitted  facts  which  constitute  the 
necessary  elements  of  the  crime  with  which  he 
is  charged. 

Section  395  of  the  Code  of  Criminal  Procedure 
provides  that  a  confession  alone  is  not  sufficient 
to  warrant  the  conviction  of  a  defendant  without 
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additional  proof  that  a  crime  has  been  committed. 
What  is  this  additional  proof  that  the  law  re- 
quires? You  must  have  in  addition  to  the  con- 
fession proof  which  establishes  that  the  crime 
was  committed. 

Let  me  illustrate  this  point  a  little  more  clearly. 
For  example,  John  Doe  is  arrested  charged  with 
breaking  into  a  store  and  stealing  some  mer- 
chandise. At  the  time  of  his  arrest  he  said,  "Yes, 
Officer,  I  broke  into  the  store  and  I  took  out  five 

4049  bolts  of  cloth."  If  that  were  the  only  evidence 
in  the  case  it  would  be  my  duty  to  dismiss  the 
indictment.  If  it  turned  out  that  there  was  no 
store,  just  an  empty  lot,  or  if  there  was  a  store, 
that  it  had  not  been  broken  into  and  burglarized, 
then  the  confession  alone  would  be  insufficient 
on  which  to  base  a  conviction. 

But  if  in  addition  to  those  statements  there 
were  proof  that  the  store  had  been  burglarized 
the  night  before  and  that  in  the  morning  it  was 
discovered  the  lock  had  been  broken  and  that 
five  bolts  of  cloth  were  missing,  those  facts  plus 
the  confession  would  be  sufficient  to  convict.  In 
other  words,  the  additional  evidence  does  not 
mean  that  you  need  witnesses  who  saw  the  de- 
fendant in  the  store.  The  additional  evidence 
must  show  that  the  store  was  broken  into  and 
merchandise  stolen. 

Here  is  another  example.  If  Jones  confessed 
to  murdering  Smith,  his  confession  alone  would 
not  sustain  a  murder  conviction.  Additional 
proof  would  be  needed  that  Smith  had  in  fact 
been  murdered.  If  Smith  were  still  alive,  or  if 
he  had  died  because  of  natural  causes,  Jones 
could  not  be  convicted  of  murder.    The  additional 
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proof  need  not  tend  to  connect  Jones  with  the 
crime.  But  there  must  be  additional  proof  of 
the  actual  commission  of  the  crime.  That  addi- 
tional proof,  plus  the  confession  is,  under  our 
law,  sufficient  to  support  a  conviction. 

Of  course,  the  admissions  or  confessions,  to- 
gether with  the  additional  proof  and  all  the  other 
evidence  in  the  case  must  convince  you  beyond 
a  reasonable  doubt  of  the  defendant's  guilt  before 
you  would  be  justified  in  rendering  a  verdict  of 

guilty-  4052 

Included  in  the  defense  in  this  case  is  the  claim 
that  because  of  a  mental  defect,  the  defendant 
Byers  did  not  know  the  nature  and  quality  of  his 
act  and  did  not  know  that  it  was  wrong. 

In  support  of  this  contention,  the  defense 
called  as  a  witness  Dr.  Charles  Brown,  who 
specializes  in  psychiatry,  and  in  opposition  the 
People  called  Dr.  John  T.  Cassity,  who  likewise 
testified  he  specialized  in  psychiatry. 

The  opinions  expressed  by  these  medical  ex- 
perts are  part  of  the  evidence  in  the  case,  and 
you  should  consider  them  just  as  you  consider 
the  other  evidence  in  the  case,  and  give  to  those 
opinions  such  weight  as  you  deem  proper.  You 
are  not  bound  in  any  way  by  any  of  those  opin- 
ions unless  you  choose  to  be.  It  is  not  a  part 
of  your  duty  or  function  to  determine  whether 
the  defendant  Byers,  from  a  medical  point  of 
view,  is  sane  or  insane.  It  would  obviously  be 
ridiculous  to  ask  twelve  laymen  to  make  such 
a  determination  when  the  medical  experts  them- 
selves disagree  so  definitely  on  the  subject.  Your 
function  is  to  determine  whether  the  defendant 
Byers  is  legally  responsible  for  his  act  under  the 
clear  and  simple  tests  which  the  law  proscribes. 
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As  to  the  defendant  Gresh,  there  is  no  claim 
that  she  did  not  know  the  nature  and  quality  of 
her  acts  or  she  did  not  know  the  difference  be- 
tween right  and  wrong.  Dr.  Thomas  Cusack, 
the  psychiatrist  called  by  her  attorneys,  stated 
that  she  knew  the  nature  and  quality  of  her 
acts  and  knew  the  difference  between  right  and 
wrong. 

The  Penal  Law,  Section  1120,  so  far  as  ap- 
plicable to  this  case,  provides  as  follows : 

4055  "^  Person  is  n°t  excused  from  criminal  lia- 
bility as  an  idiot,  imbecile,  lunatic,  or  insane 
person,  except  upon  proof  that,  at  the  time  of 
committing  the  alleged  criminal  act,  he  was  la- 
boring under  such  a  defect  of  reason  as  (1)  not 
to  know  the  nature  and  quality  of  the  act  he  was 
doing;  or  (2)  not  to  know  that  the  act  was 
wrong. ' ' 

This  means  that  there  are  three  things,  the 
absence  of  knowledge  of  which  excuses  the  de- 
fendant : 

One :  If  because  a  defect  of  reason,  which  means 
a  mental  disease,  the  defendant  did  not  know 
the  nature  of  the  act  he  was  doing,  he  is  ex- 
cused ; 

Two :  If  he  did  not  know  the  quality  of  the 
act  he  was  doing,  he  is  excused; 

Three:  If  he  did  not  know  the  act  he  was 
doing  was  wrong,  he  is  excused. 

If  upon  any  one  of  these  propositions  there  is 
a  reasonable  doubt,  he  is  entitled  to  an  acquittal. 

You  will  notice  that  the  law  says  that  even  an 
insane  person  is  not  excused  from  criminal  lia- 
bility unless  because  of  a  defect  of  reason  he 
was  so  insane  that  he  did  not  know  the  nature 
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and  quality  of  the  act  he  was  doing,  or  did  not 
know  that  the  act  was  wrong.  Therefore,  it  is  for 
the  jury  to  determine  whether  the  defendant 
Byers  knew  the  nature  and  quality  of  the  act  he 
was  doing  and  knew  that  that  act  was  wrong. 

There  is  nothing  unusual  in  leaving  such  a  de- 
termination to  a  jury.  Similar  determinations 
have  heen  made  by  juries  in  many  cases.  For 
example,  take  the  case  of  a  man  who  cashes  a 
forged  check.  The  question  arises,  did  he  know 
it  was  forged?  The  jury  must  determine  that  4058 
fact.  Take  the  case  of  a  man  who  obtains  money 
by  false  pretenses.  The  question  arises,  did  he 
know  that  the  representations  he  was  making 
were  false?  The  jury  must  make  that  determina- 
tion in  passing  upon  his  guilt  or  innocence.  Juries 
can  determine  what  a  man  knows  by  what  he  says, 
by  what  he  does  and  by  all  the  surrounding  facts 
and  circumstances. 

So  in  this  case,  on  this  question  of  mental  re- 
sponsibility, you  have  to  determine  what  the  de- 
fendant Byers  knew.    Did  he  know  the  nature 
and  quality  of  the  act  he  was  performing,  and  did         4059 
he  know  that  it  was  wrong? 

Now,  you  will  ask  what  does  the  law  mean  in 
its  use  of  the  words  "nature  and  quality  of  the 
act"?  What  does  it  mean  when  it  uses  the  word 
"wrong"?  Briefly,  it  means  this,  and  you  must 
accept  the  interpretation  that  I  give  you  as  to 
those  words: 

When  the  law  uses  the  expression  "nature  and 
quality  of  the  act",  that  does  not  refer  to  the 
moral  quality  or  the  moral  aspects  of  the  act. 
These  two  words  as  used  in  the  subdivision  of 
the  law  which  I  have  read  to  you  refer  to  the 
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physical  nature  and  physical  quality  of  the  act 
done.  The  word  "wrong"  takes  up  the  other  side 
of  the  case,  the  moral  side.  If  a  man  does  not 
know  the  nature  of  the  physical  act  and  the  qual- 
ity of  the  physical  act  that  he  is  doing,  he  is  ex- 
cused from  criminal  responsibility. 

Let  me  give  you  an  example.  If  a  defendant 
sprays  poison  gas  over  the  face  of  another  but 
thinks  it  is  perfume  or  just  a  sweet-scented  gas 
which  would  cause  no  harm  to  that  person,  then 
4 Q61  he  does  not  know  the  physical  nature  of  the  act  he 
is  doing  and  he  is  not  criminally  responsible  for 
any  results  that  may  flow  from  the  act. 

Now,  let  us  suppose  that  he  knows  that  he  is 
using  poison  gas  but  by  a  defect  of  reason  he 
believes  that  he  is  not  putting  this  poison  gas  on 
a  human,  but  thinks  he  is  putting  it  over  the  face 
of  a  vicious  dog  that  is  attacking  him.  Then  even 
if  he  knows  he  is  using  poison  gas,  he  does  not 
know  the  quality  which  pertains  to  his  act;  that 
is  to  say,  he  thinks  he  is  poisoning  a  dog  and  not 
a  human  being.  If  this  be  the  fact,  his  killing  of 
4062  a  numan  being  does  not  make  him  guilty  of  that 
crime. 

I  have  given  you  examples  illustrating  the  law. 
You  should  consider  the  facts  in  this  case  in  ac- 
cordance with  the  law  as  it  has  been  explained. 

Now,  we  come  to  the  meaning  of  the  word 
"wrong".  The  law  does  not  mean  to  allow  every 
man  to  set  up  or  be  his  own  judge  of  what  is  right 
and  wrong.  For  instance,  if  a  person  imbued 
with  the  doctrines  of  anarclw,  believing  that  it 
was  right  for  him  to  act  under  these  doctrines, 
either  to  kill  a  public  official  or  any  other  person, 
he  could  not  excuse  himself  on  the  ground  that 
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he  believed  the  act  was  right.  What  the  law  means 
by  knowing  the  act  to  be  wrong  is  this :  He  must 
know  the  act  to  be  contrary  to  law  and  contrary 
to  the  accepted  standards  of  morality  in  the  com- 
munity of  mankind  and  in  our  community;  he 
must  know  that  what  he  did  is  contrary  to  the 
laws  of  God  and  man.  If  he  knows  that,  then  the 
fact  that  he  as  an  individual  may  think  it  right, 
is  not  an  excuse. 

Therefore,  in  consideration  of  Byers'  defense 
of  insanity,  if  you  find  that  the  defendant  Byers         4064 
struck  Anna  Gresh  with  a  hammer  or  a  knife, 
you  must  further  determine  three  things: 

1.  Did  the  defendant  Byers  know  he  was  strik- 
ing a  human  being  with  a  hammer  or  a  knife? 

2.  Did  the  defendant  Byers  know  that  he  was 
striking  Anna  Gresh  with  a  hammer  or  a  knife 
and  that  the  consequences  of  his  acts  to  Anna 
Gresh  would  probably  be  serious  injury  or  might 
even  result  in  death? 

3.  Did  the  defendant  Byers  know  that  his  acts 
were  unlawful  and  morally  wrong  and  contrary 

to  the  accepted  standards  of  mankind?  4065 

If  you  come  to  the  conclusion  that  the  defend- 
ant lacked  the  knowledge  of  any  of  these  three 
things  or  if  you  have  a  reasonable  doubt  as  to 
whether  or  not  he  lacked  such  knowledge,  you 
must  acquit  him,  and  report  in  your  verdict  that 
he  is  not  guilty  by  reason  of  insanity. 

On  the  other  hand,  if  you  come  to  the  conclu- 
sion beyond  a  reasonable  doubt  that  the  defend- 
ant Byers  did  know  the  nature  and  quality  of 
his  act  and  did  know  that  it  was  wrong,  then 
you  will  pass  to  a  consideration  of  the  different 
degrees  of  homicide  which  I  shall  explain  to  you. 
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If  you  acquit  the  defendant  Byers  on  the 
ground  of  insanity,  your  verdict  will  be  not  guilty 
on  the  ground  of  insanity. 

If  you  acquit  the  defendant  Byers  not  on  the 
ground  of  insanity  but  because  he  did  not  com- 
mit the  acts  or  cause  the  death  of  Anna  Gresh, 
or  because  you  entertain  a  reasonable  doubt  as 
to  whether  or  not  he  did,  your  verdict  will  be 
simply  not  guilty. 

Testimony  has  been  offered  in  this  case  that 

4067  the  defendant  Gresh  was  compelled  to  do  certain 
acts  because  of  threats  made  by  the  defendant 
Byers. 

The  law  provides  that  where  a  defendant  par- 
ticipates in  a  crime  only  because  he  is  compelled 
to  do  so  through  duress  amounting  to  fear  of  in- 
stant death  or  grievous  bodily  harm,  he  is  excused 
from  criminal  responsibility.  Section  859  of  the 
Penal  Law  provides : 

"Where  a  crime  is  committed  or  participated 
in  by  two  or  more  persons,  and  is  committed, 
aided,  or  participated  in  by  any  one  of  them,  only 
because,  during  the  time  of  its  commission,  he  is 
compelled  to  do,  or  to  aid  or  participate  in  the 
act,  by  threats  of  another  person  engaged  in  the 
act  or  omission,  and  reasonable  apprehension  on 
his  part  of  instant  death  or  grievous  bodily  harm, 
in  case  he  refuses,  the  threats  and  apprehension 
constitute  duress,  and  excuse  him." 

You  will  note  the  requirements  that  must  be 
met  under  the  statute  before  threats  can  consti- 
tute duress  and  excuse  a  person  for  participation 
in  a  crime : 

1.  He  must  have  done  the  act  only  because  of 
compulsion.   If  the  act  is  done  for  other  reasons 
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and  not  only  because  he  was  compelled  to  do  it, 
the  person  is  not  excused. 

2.  The  compulsion  to  do  the  act  must  have 
been  exerted  during  the  time  of  its  commission. 

3.  The  compulsion  must  arise  from  threats 
which  cause  reasonable  apprehension  on  his  part 
of  instant  death  or  grievous  bodily  harm,  in  case 
he  refuses. 

4.  The  threats  must  have  been  made  by  an- 
other person  engaged  in  the  crime. 

If  any  one  of  the  requirements  of  the  statute         4070 
is  not  present  in  the  evidence,  then  compulsion 
would  be  no  defense. 

As  I  recall  the  evidence  as  it  related  to  this 
issue,  the  defendant  Gresh  said  she  did  certain 
things  out  of  fear  resulting  from  threats  of  what 
defendant  Byers  said  he  would  do  to  her,  but 
such  threats,  if  made,  were  not  allegedly  made 
during  the  time  of  the  commission  of  the  alleged 
crime,  but  after  the  alleged  crime  had  been  fin- 
ished. Furthermore,  consider  whether  there  is 
any  evidence  which  would  give  rise  to  a  reason- 
able apprehension  on  the  part  of  Theresa  Gresh  4-071 
that  if  she  refused  to  aid,  assist  or  participate  in 
the  alleged  crime  that  she  would  suffer  instant 
death  or  grievous  bodily  harm.  These  as  well  as 
all  other  issues  in  the  case  are  questions  of  fact 
which  you  and  you  alone  must  decide. 

Aiding,  assisting  or  participating  in  a  criminal 
act  because  of  another's  superior  will,  or  domi- 
nation, is  not  the  type  of  compulsion  which  would 
excuse  a  criminal  act. 

I  shall  now  make  brief  reference  to  the  testi- 
mony that  has  been  offered.   The  so!e  purpose  of 
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my  referring  to  the  testimony  is  to  help  you  re- 
call what  was  said  by  the  various  witnesses. 

The  summations  of  the  lawyers  on  both  sides 
helped  to  remind  you  of  all  the  witnesses  and 
what  they  testified  to. 

I  repeat  what  I  told  you  before:  What  the 
lawyers  said  is  not  evidence,  and  what  I  say 
about  the  facts  is  not  evidence.  The  evidence 
came  from  the  witnesses,  and  you  alone  are  the 
sole  judges  as  to  what  the  witnesses  testified  and 

4073  what  the  facts  are. 

My  mention  of  a  fact  must  not,  and  should  not, 
add  to  its  importance  in  your  minds.  My  failure 
to  mention  a  fact  must  not,  and  should  not,  take 
anything  away  from  the  importance  of  that  fact 
in  your  minds. 

You  are  the  sole  judges  of  the  facts,  and,  of 
course,  that  includes  that  you  are  the  sole  judges 
of  what  evidence  is  important  or  unimportant. 

The  sole  purpose  of  my  mention  of  testimony 
is  to  refresh  your  recollection  and  to  assist  you 
in  applying  the  law  to  the  facts  as  you  remember 

4074  them  and  as  you  find  them  to  be. 

For  the  purpose  of  refreshing  your  recollec- 
tion, I  will  give  you  the  names  of  witnesses  who 
appeared  on  the  stand  and  briefly  summarize 
their  testimony. 

I  will  take  the  witnesses  in  the  order  in  which 
they  testified.  I  repeat,  because  I  mention  certain 
facts  and  not  others  is  no  indication  of  the  im- 
portance of  the  testimony.  You  are  the  sole 
judges  of  the  facts  and  their  importance,  and 
what  I  am  telling  you  is  only  for  the  purpose  of 
refreshing  your  recollection. 
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I  have  now  been  charging  for  an  hour.  We  will 
take  a  few  moments  rest.  I  would  suggest  that 
you  do  the  same.  If  you  want  a  brief  recess  out 
of  the  court  room  I  will  give  you  the  instructions, 
otherwise  you  can  do  what  they  do  at  baseball 
games,  have  a  seventh  inning  stretch  in  the  box. 
But  I  would  like  to  ask  if  at  this  time  do  the 
jurors  believe  they  understand  what  I  have 
charged  up  to  the  present  moment?  All  nod  in 
the  affirmative.  Take  a  several  minute  stretch 
and  we  will  start  in  again.  4076 

The  first  witness  for  the  People  was  John  A. 
Farrell,  a  civil  engineer  in  the  District  Attor- 
ney's office.  He  made  an  examination  of  the 
scene  of  the  alleged  crime  and  also  made  a  scale 
diagram  of  199  Avenue  B,  Apartment  3-B,  which 
was  introduced  into  evidence. 

The  next  witness  was  Sergeant  Charles  San- 
tariello  of  the  Photographic  Bureau  of  the  Police 
Department.  He  took  six  photographs  of  the 
scene  of  the  alleged  crime,  all  of  which  are  in 
evidence. 

Leroy  Williams,  superintendent  of  199  Avenue  4077 
B,  testified  that  on  March  26th,  while  sweeping 
down  the  hallways  of  the  building,  he  detected  a 
tremendous  odor  on  the  third  floor.  He  smelled 
through  the  keyholes  of  the  various  apartment 
doors  and  ascertained  that  the  smell  was  coming 
from  apartment  3-B.  He  rattled  the  knob  of  the 
door  and  knocked  but  got  no  answer.  He  then 
called  police,  who  also  tried  the  door  and  received 
no  response  to  their  knocking.  By  going  through 
the  adjoining  apartment  and  by  means  of  the  fire 
escape    window,    they    entered    apartment    3-B, 
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where  they  detected  the  odor  all  through  the 
apartment.  After  searching  the  apartment  and 
finding  no  one  there,  they  removed  the  metal 
cover  from  the  bath  tub  and  observed  something 
in  the  bath  tub  covered  with  a  white  substance. 
Williams  poked  around  the  bath  tub  with  a  stick 
and  loosened  the  plaster,  prying  up  a  human 
leg. 

After  the  Medical  Examiner  arrived  and  it  was 
learned  that  there  was   a  body  in  the  tub,  he 

4079  identified  the  body  as  that  of  Anna  Gresh,  the 
mother  of  Theresa,  the  occupant  of  apartment 
3-B.  He  last  remembered  seeing  Anna  Gresh 
toward  the  end  of  February,  having  previously 
seen  her  three  or  four  times  each  week.  He  said 
that  the  defendant  Theresa  came  to  his  apartment 
on  March  3rd  and  paid  the  March  rent. 

Patrolman  Edward  Morrison  of  the  11th  Pre- 
cinct testified  that  while  on  patrol  duty  with  his 
partner,  Patrolman  Watts,  on  March  26,  1954,  he 
received  notice  to  go  to  199  Avenue  B.  There  he 
met  Leroy  Williams,  the  superintendent  of  the 
building  and  with  him  went  to  the  third  floor, 
where  he  detected  an  unpleasant  odor.  After  en- 
tering apartment  3-B,  he  traced  the  terrific  odor 
to  the  bath  tub  in  the  kitchen. 

The  metal  top  of  the  bath  tub  was  lifted  off 
and  placed  on  the  floor,  and  he  saw  a  hard  white 
substance  in  the  tub.  The  superintendent  got  a 
stick  and  pried  around  the  tub,  loosening  the 
plaster  around  a  human  leg.  He  contacted  Police 
Headquarters  and  detectives  from  the  Homicide 
Bureau  arrived.  Shortly  thereafter,  Dr.  Benja- 
min Vance  of  the  Medical  Examiner's  office  ar- 
rived. Dr.  Vance  tried  to  lift  off  the  covering 
from  the  bodv  which  was  in  the  tub  and  much 
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of  the  white  material  broke  away  from  the  blanket. 
The  body  was  subsequently  removed  to  the 
Morgue. 

He  was  present  when  Sergeant  Santariello  took 
the  pictures,  and  nothing  in  the  apartment  was 
moved  except  the  tub  cover  which  was  placed  on 
the  floor. 

The  following  day  Patrolman  Morrison  iden- 
tified the  body  of  Anna  Gresh  to  Dr.  Vance  at  the 
Morgue. 

Dr.  Benjamin  Vance,  Deputy  Chief  Medical  4082 
Examiner,  testified  that  on  March  26,  1954,  he 
went  to  apartment  3-B  in  199  Avenue  B  and  ex- 
amined the  contents  of  a  bath  tub.  He  lifted  a 
piece  of  cloth  from  around  the  body  and  in  doing 
so  broke  off  some  of  the  hard  white  substance. 
He  saw  a  body  in  the  tub  but  could  not  examine 
it  there. 

The  following  day  at  the  Morgue  he  examined 
the  body.  It  was  clothed  with  a  slip,  brassiere  and 
corset,  underdrawers,  a  dress,  a  scarf  tied  loosely 
around  the  neck,  a  suit  jacket  and  an  overcoat 
which  had  black  fur  on  the  sleeves  and  collar. 
The  body  was  identified  to  him  as  that  of  Anna 
Gresh  by  Patrolman  Edward  Morrison,  Leroy 
Williams,  the  superintendent,  and  Helen  Petko, 
a  sister  of  the  deceased.  He  performed  an 
autopsy  on  the  body  and  observed  that  it  was  in 
an  advanced  state  of  post-mortem  putrefaction; 
in  other  words,  it  was  rotting  and  decomposing. 

There  were  three  abrasions  on  the  left  side  of 
the  head  through  the  dome,  and  the  entire  scalp 
was  discolored.  In  his  opinion  the  injuries  to  the 
head  were  caused  by  a  blunt  instrument.  There 
were  twenty-one  stab  wounds  all  over  the  body, 
upper  chest,   lower   chest,    upper    abdomen    and 
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right  flank.  Six  of  these  stab  wounds  penetrated 
the  heart.  The  stab  wounds  also  penetrated  the 
clothing  worn  by  the  deceased  at  the  time,  and 
twenty-one  of  these  stab  wounds  penetrated  the 
slip  which  was  worn  close  to  the  skin. 

He  testified  that  the  cause  of  death  was  the 
penetrating  wounds  of  the  heart,  causing  a  fatal 
hemorrhage.  In  his  opinion  the  body  had  been 
dead  about  three  weeks.  The  body  showed  no 
other  significant  signs  of  illness  except  the  scars 

4085  of  an  old  operation. 

Detective  Charles  Leonard  of  the  7th  Squad 
testified  that  on  March  26,  1954,  he  went  to  apart- 
ment 3-B  at  199  Avenue  B,  arriving  there  shortly 
after  noon  time.  There  he  saw  Patrolman  Watts 
and  Patrolman  Morrison  and  the  superintendent, 
Leroy  Williams. 

He  also  detected  a  very  strong  smell  in  the 
apartment.  In  the  bath  tub,  which  was  almost 
completely  covered  with  a  white  substance,  he 
noticed  a  stockinged  foot  protruding  from  the 
lower  end.  He  notified  various  police  and  other 
authorities  and  waited  for  the  arrival  of  the 
Medical  Examiner.  While  waiting  he  made  a 
search  of  the  premises,  and  in  a  drawer  of  a 
cabinet  he  found  a  hammer  with  dark  reddish 
stains  on  the  handle  and  on  the  metal  part  of 
the  hammer.  He  also  found  two  bread  knives 
which  at  the  time  were  clean. 

After  the  Medical  Examiner  arrived  he  saw 
him  pull  away  a  portion  of  the  blanket  exposing 
the  body  of  a  clothed  woman  in  the  tub.  The 
medical  examiner  made  a  brief  examination  of 
the  body  and  then  left.  He  returned  to  the  11th 
Squad  Precinct  office  and  while  there  he  received 
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a  telephone  call  from  the  Medical  Examiner,  fol- 
lowing which  he  returned  to  the  apartment  and 
took  possession  of  the  two  knives  which  were  in 
the  cabinet. 

The  next  witness,  Helen  Fetko,  a  sister  of  the 
deceased,  testified  that  she  was  married,  had  four 
children  and  lived  in  Garfield,  New  Jersey.  She 
stated  that  the  last  time  she  saw  her  sister  alive 
was  when  the  deceased  and  her  daughter,  Ther- 
esa, visited  her  on  February  22,  1954. 

Theresa  had  left  her  aunt 's  home  about  an  hour  4088 
before  Mrs.  Fetko  and  her  husband  drove  the 
deceased  to  her  apartment  in  New  York.  Upon 
entering  the  apartment  they  saw  the  two  defend- 
ants, Theresa  and  Billy  Snyder,  alone  in  the 
apartment,  and  that  was  the  first  time  she  had 
met  Billy  Snyder. 

The  next  time  she  saw  Theresa  was  Sunday, 
March  21st,  when  Theresa  visited  her  at  her  New 
Jersey  home  and  stayed  over  night.  When  she 
asked  Theresa  about  her  mother,  Theresa  told  her 
that  her  mother  had  gone  to  Florida  with  a  man 
on  March  4th.  When  she  asked  Theresa  about  4089 
money,  Theresa  told  her  that  her  mother  had  not 
left  her  any  and  she  was  getting  whatever  she 
needed  from  Mrs.  Snyder;  that  she  had  been 
staying  in  the  apartment  until  she  went  to  live 
with  Mrs.  Snyder.  The  following  morning  she 
gave  Theresa  fare  to  go  to  school  and  told  her  to 
return  to  Mrs.  Fetko 's  home,  but  Theresa  did  not 
come  back  until  about  8 :00  P.M.  of  that  day. 

When  Theresa  left  her  home  on  the  23rd  day 
of  March  to  go  to  school,  she  did  not  thereafter 
return  to  her  aunt's  home. 
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On  March  26th  Mrs.  Fetko  says  she  learned  of 
her  sister's  death.  On  March  27th  Mrs.  Fetko 
states  she  went  to  the  police  precinct  and  spoke 
to  Detective  Leonard,  then  she  went  to  the 
Morgue  to  identify  the  body  of  her  sister  Anna 
Gresh,  and  then  returned  to  the  police  precinct 
and  spoke  with  the  defendant  Theresa,  who  de- 
nied that  she  or  Billy  had  anything  to  do  with 
her  mother's  death  and  that  she  did  not  know 
anybody  else  who  had  anything  to  do  with  it. 

4091  During  the  course  of  the  questioning  by  her 
aunt,  Theresa  admitted  that  she  had  been  doing 
things  with  Billy  of  which  her  mother  was  un- 
aware. 

Sergeant  Saul  Fuchs  of  the  Homicide  Squad 
testified  that  on  March  26,  1954,  he  went  to  199 
Avenue  B,  apartment  3-B,  accompanied  by  two 
other  detectives.  He  saw  Detective  Leonard  there 
and  he  observed  the  bath  tub  covered  with  a 
whitish  caked  powder  and  a  female  foot  protrud- 
ing from  it.  He  was  thei;e  when  the  Medical 
Examiner  arrived  and  observed  what  the  Medical 

4092  Examiner  did,  and  he  saw  him  leave. 

About  3:00  P.M.  he  went  to  the  Children's 
Court  and  saw  the  defendant  Theresa  in  Judge 
Fogarty's  Chambers  and  spoke  to  her.  She  then 
told  him  that  the  last  time  she  had  seen  her 
mother  was  on  March  4th,  and  that  her  mother 
was  now  in  Florida.  The  next  day  he  saw  her  at 
the  11th  Squad  office  and  again  questioned  her. 
She  repeated  that  she  last  saw  her  mother  on 
March  4th  and  that  her  mother  went  to  Florida ; 
that  she  had  been  staying  at  the  apartment  and 
also  at  the  defendant  Billy's  home. 
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When  asked  where  she  had  heen  taking  baths, 
she  said  that  she  had  gone  to  the  homes  of  friends, 
and  further  stated  that  she  did  not  notice  any 
peculiar  odor  in  the  apartment;  that  any  odor 
that  might  have  been  there  must  have  been  caused 
by  painting  which  had  been  done  in  the  apart- 
ment. She  said  she  had  no  idea  who  might  have 
killed  her  mother,  but  that  her  mother  had  many 
men  friends,  and  Theresa  consented  to  help  in 
the  investigation.  She  accompanied  the  detectives 
in  making  the  rounds  of  the  neighborhood  and  4Q94 
then  returned  to  the  precinct,  At  the  precinct 
the  defendant  Theresa  and  her  aunt,  Mrs.  Fetko, 
were  left  alone  for  a  private  talk. 

After  that  talk  Sergeant  Fuchs  again  ques- 
tioned her  and  told  her  that  she  was  not  being 
truthful.  She  admitted  that  she  had  friends  in 
the  apartment  since  March  4th,  but  said  that  none 
of  her  friends  had  complained  of  any  bad  or 
strange  odor,  and  she  denied  that  she  knew  her 
mother  was  dead  in  the  tub. 

After  more  talk,  the  defendant  Theresa  said 
that  she  would  tell  what  she  knew.  4095 

She  said  before  March  4th  she  and  the  defend- 
ant Billy  had  discussed  marriage  and  decided 
that  if  they  couldn't  get  her  mother's  consent 
they  would  kill  her  mother;  that  on  March  4th, 
both  were  in  the  apartment;  that  she  was  in  the 
bed  room  when  her  mother  came  in  about  9:00 
P.M. ;  that  she  heard  her  mother  scream  and 
holler,  and  after  a  while  Billy  came  into  the  bed 
room  and  said  he  had  done  it  and  everything 
would  be  all  right ;  that  she  went  into  the  kitchen 
and  Billy  had  already  put  the  body  in  the  tub; 
that  they  both  helped  to  clean  up  the  blood  and 
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that  they  spent  the  night  together  in  the  apart- 
ment. 

That  the  next  day,  on  March  5th,  they  put  her 
mother's  shoes,  bloody  rags,  and  handbag  from 
which  they  had  taken  the  bills  and  change,  in  a 
trash  can  several  doors  away  from  the  apartment 
in  which  they  live ;  that  later  that  day  they  bought 
fifty-five  cents  worth  of  plaster  of  Paris;  that 
from  that  time  on  Billy  kept  the  key  to  her  apart- 
ment.  That  when  she  asked  Billy  about  the  body 

4097  m  tue  tUD>  ne  said  he  had  taken  care  of  it  and  it 
was  none  of  her  business.  She  denied  having 
anything  whatever  to  do  with  the  killing  of  her 
mother. 

On  March  28,  1954,  Sergeant  Fuchs  went  to  the 
Marine  Barracks  in  Parris  Island,  South  Caro- 
lina, to  interview  the  defendant  Byers.  He  spoke 
to  him  in  the  Provost  Marshal's  office,  Billy  hav- 
ing admitted  knowing  Theresa,  stating  that  she 
was  his  girl  friend.  He  also  admitted  knowing 
Anna  G-resh,  the  mother,  and  believed  her  to  be 
in  Florida.  He  stated  that  he  had  first  met  Ther- 

4098  esa  on  Marcn  H>  1954,  at  8 :00  P.M.  in  Stuyvesant 
Town  and  had  walked  her  home ;  that  he  saw  her 
daily  thereafter;  that  he  first  had  sexual  relations 
with  her  on  March  18th  in  her  apartment;  that 
at  that  time  her  mother  came  in,  noticed  what 
they  were  doing  and  hollered  at  them ;  that  he 
returned  to  the  apartment  on  March  20th  after 
dinner. 

Sergeant  Fuchs  then  told  Billy  that  he  was 
lying  and  the  police  knew  that  Anna  Gresh  was 
dead  and  that  Billy  had  killed  her.  He  denied 
knowing  anything  about  it.  Sergeant  Fuchs  then 
told  him   that   the  defendant   Theresa   had   told 
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all  and  showed  him  a  paper  which  Theresa  had 
dictated  to  the  police  officers.  Sergeant  Fuchs 
said  to  Billy,  "Why  don't  you  tell  what  happened? 
Get  it  off  your  chest,"  Billy  asked  what  could 
happen  to  him  if  he  told,  and  the  officer  said  he 
did  not  know;  that  he  could  promise  nothing; 
that  he  was  only  a  police  officer.  Billy  then  said 
"0.  K.,  I'll  tell  you.  I  did  it."  He  said  he  would 
give  the  officer  a  signed  statement  as  to  what  hap- 
pened, and  suggested  that  the  officer  get  a  lot  of 
paper,  since  it  was  a  long  story.  4100 

Sergeant  Fuchs  further  testified  the  defendant 
Billy  then  said  that  he  first  met  the  defendant 
Theresa  Gresh  on  February  18th  in  Stuyvesant 
Town  and  walked  her  home;  that  they  became 
sexually  intimate  in  her  apartment  on  February 
25th ;  that  they  were  interrupted  on  one  occasion 
in  that  act  by  Mrs.  Gresh ;  that  he  saw  the  defend- 
ant Theresa  Gresh  daily;  that  on  March  2nd  and 
3rd  the  defendant  Theresa  stayed  home  from 
school  and  they  both  discussed  getting  married, 
jokingly  referring  to  killing  Mrs.  Gresh  if  she 
interfered  with  their  marriage  plans;  that  on  4101 
March  4th  they  were  in  the  apartment  discussing 
marriage  when,  at  about  9:45  P.M.  Mrs.  Gresh 
came  in  and  interrupted  their  petting;  that  he 
had  on  black  gloves  at  the  time  and  he  ran  into 
the  kitchen  and  concealed  himself  while  Mrs. 
Gresh  went  into  the  bed  room,  where  a  radio  was 
playing  loudly,  and  asked  Theresa  who  was  in 
the  house  with  her.  Theresa  replied  "Nobody"; 
that  Mrs.  Gresh  asked  her  daughter  if  she  were 
trying  to  take  over  her  apartment,  and  that  Mrs. 
Gresh  then  started  to  walk  into  the  kitchen. 
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The  officer  further  testified  that  Billy  stated 
that  as  Mrs.  Gresh  came  into  the  kitchen,  he 
picked  up  a  hammer  and  threw  it  at  her,  striking 
her  in  the  head ;  that  Mrs.  Gresh  ran  toward  the 
bath  room;  that  he  picked  up  the  hammer  and 
hit  her  four  or  five  times  and  she  fell  to  the  floor ; 
that  he  then  went  to  the  bed  room  and  said  to 
Theresa,  "I  did  it.  Everything  will  be  0.  K." 

Billy  stated  that  he  returned  to  the  kitchen 
and  asked  Mrs.  Gresh  if  he  could  do  anything  for 

4103  her,  and  getting  no  response,  he  went  back  into 
the  bed  room  with  Theresa;  that  while  in  the  bed 
room  he  heard  a  noise  and  ran  into  the  kitchen, 
observing  Mrs.  Gresh  heading  for  the  hallway; 
that  he  struggled  with  her  during  which  she 
scratched  him  on  the  nose,  and  she  screamed  for 
the  police ;  that  while  they  were  struggling  in  the 
hallway  he  threw  her  to  the  floor,  and  that  he 
said  to  Theresa  "Get  me  the  hammer";  that 
Theresa  said  "No,  here's  a  knife,"  and  she  gave 
him  a  knife  with  which  he  stabbed  Mrs.  Gresh 
two  or  three  times,  and  he  put  the  knife  on  the 

4104  kitchen  table;  that  he  then  dragged  Mrs.  Gresh 's 
body  into  the  kitchen  and  put  it  into  the  tub. 

Sergeant  Fuchs  further  testified  that  Billy  said 
that  he  and  Theresa  then  cleaned  up  the  blood  the 
best  they  could  with  the  rags  they  found  in  the 
apartment,  throwing  the  rags,  Mrs.  Gresh 's  shoes, 
her  handbag  and  the  weapons  into  the  tub  with 
her;  that  they  spent  the  night  at  the  apartment 
together  and  had  relations;  that  on  March  8th 
he  tried  to  put  the  body  into  a  cardboard  box  but 
it  couldn't  fit;  that  he  then  took  a  blanket, 
wrapped  the  body  with  it  and  put  the  body  into 
the  tub;  that  they  later  went  out,  bought  some 
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food  and  other  things,  including  ten  pounds  of 
plaster  of  Paris,  paying  for  it  with  fifty-five 
cents  of  the  money  they  had  found  in  the  de- 
ceased's clothing  which  was  in  the  apartment; 
that  Theresa  also  bought  herself  some  shoes  and 
a  handbag  with  some  of  this  money. 

Billy  stated  that  on  March  10th  he  spilled  the 
plaster  over  the  body  in  the  tub;  that  on  March 
12th  they  had  some  friends  at  the  apartment 
drinking  beer  and  soda  and  while  the  friends  were 
in  the  living  room  he  and  Theresa  had  intercourse  4106 
in  the  bed  room. 

Thereafter,  they  bought  some  paint  and 
painted  three-quarters  of  the  living  room;  that 
on  March  14th  he  went  to  visit  an  aunt  in  North 
Carolina,  returning  to  New  York  on  March  22nd, 
when  he  saw  Theresa ;  that  he  went  to  the  apart- 
ment, had  intercourse  with  her,  and  he  again  bid 
her  goodbye  because  he  was  leaving  for  the 
Marine  Corps  the  following  day.  The  next  day 
he  did  leave  for  Parris  Island. 

Sergeant  Fuchs  further  testified  that  Billy  also 
stated  that  after  he  had  returned  to  New  York 
from  the  visit  with  his  aunt  in  North  Carolina, 
he  learned  that  his  friend  Ritchie  Aylward  had 
taken  the  box  of  bloody  rags,  Theresa's  mother's 
shoes  and  her  dress  and  had  disposed  of  them  in 
some  way. 

After  having  obtained  the  statement  from 
Billy,  Sergeant  Fuchs  remained  at  Parris  Island, 
flying  back  to  New  York  on  March  29th.  On 
March  30th  Sergeant  Fuchs  again  questioned 
Theresa  in  the  District  Attorney's  office,  telling 
her  that  Billy  had  told  him  everything  and  that 
it  did  not  agree  with  certain  things  she  had  said ; 
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that  Billy  said  she  had  helped  him  kill  her  mother 
by  handing  him  the  knife  with  which  to  stab  the 
deceased.  Theresa  then  admitted  that  she  had 
handed  Billy  the  knife.  She  was  shown  a  hammer 
and  two  knives  and  she  identified  the  hammer  as 
the  one  allegedly  used  by  Billy,  and  identified 
one  of  the  two  knives  shown  to  her  as  the  one 
she  had  handed  to  Billy.  She  stated  that  while 
the  knife  now  had  a  broken  tip,  at  the  time  she 
handed  it  to  Billy  the  tip  was  not  broken.   Both 

4109  the  hammer  and  the  knife  were  received  in  evi- 
dence. 

The  Sergeant  continued  his  testimony  and  said 
that  he,  accompanied  by  Detective  Leonard,  with 
a  Governor's  warrant,  arrested  Billy  and  took 
him  into  custody  on  April  15th  at  Parris  Island. 
On  the  return  trip  to  New  York,  and  while  in  a 
restaurant  in  Charleston,  they  again  questioned 
Billy.  Sergeant  Fuchs  said  to  him,  "You  can't 
kid  us.  Nobody  wears  gloves  while  petting,"  and 
Billy  then  admitted  that  on  March  4th  he  had 
waited  for  Mrs.  Gresh  in  the  darkened  kitchen; 
said  that  he  had  not  hit  Mrs.  Gresh  hard  enough 
with  the  hammer  and  said  that  his  story  about 
Mrs.  Gresh 's  catching  him  and  her  daughter 
petting  was  not  true. 

Returning  to  New  York  on  April  16th,  Billy 
was  first  booked  and  fingerprinted  at  the  pre- 
cinct and  then  taken  to  the  District  Attorney's 
office,  where  he  was  questioned  by  an  Assistant 
District  Attorney,  and  a  stenographic  statement 
taken  from  him.  During  the  course  of  the  ques- 
tioning he  was  shown  the  hammer  which  he  al- 
legedly used  to  hit  Mrs.  Gresh,  and  the  knife  with 
which  he  allegedly  had  stabbed  her,  and  he  iden- 
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tified  both  of  these  articles.  Billy  explained  that 
at  the  time  he  allegedly  used  the  knife  to  stab 
Mrs.  Gresh,  the  knife  had  a  point  on  it,  but  at  a 
later  date  some  of  his  friends,  in  trying  to  repair 
something  in  the  house,  had  broken  the  tip. 

Sergeant  Fuchs  also  stated  that  the  first  time 
he  questioned  Billy  at  Parris  Island  he  noticed 
that  the  right  side  of  his  nose  had  a  scratch  on 
it. 

The  statements  of  the  defendants  Gresh  and 
Snyder  made  to   Sergeant  Fuchs  were  marked         4112 
in  evidence. 

The  next  witness  was  Joseph  Adler,  a  law 
stenographer  in  the  employ  of  the  District  At- 
torney's office  in  March  and  April  of  1954.  He 
testified  that  on  March  30th,  at  about  2 :30  P.M. 
in  the  District  Attorney's  office  he  took  a  state- 
ment stenographically  from  the  defendant 
Theresa  Gresh,  and  that  he  transcribed  his  notes 
into  typewritten  form,  and  this  statement  was 
marked  in  evidence. 

On  April  16,  1954,  he  took  a  statement  from  the 
defendant    Byers,    which   was    transcribed    into         4113 
typewritten  form  and  this  was  also  marked  in 
evidence. 

The  next  witness  was  Dr.  Alex  S.  Wiener, 
Senior  Bacteriologist  and  Serologist  in  the  Chief 
Medical  Examiner's  Office.  He  made  exami- 
nations and  tests  of  the  stains  which  were  on  the 
hammer  which  is  now  in  evidence,  and  found  that 
these  stains  were  human  blood.  He  made  tests 
on  the  knife  which  is  in  evidence,  but  there  were 
no  visible  stains,  and  all  the  tests  were  negative. 
He  stated  that  on  non-absorbent  surfaces  like  a 
knife,  it  was  a  simple  thing  to  remove  bloodstains 


1372 

4114  The  Court's  Charge 

by  wiping  it  off  with  a  cloth  or  washing  it  off  with 
running  water. 

The  next  witness  was  Charles  Richard  Ayl- 
ward,  an  eighteen  and  a  half  year  old  friend  of 
Byers,  who  testified  that  he  had  knpwn  the  de- 
fendant Theresa  only  since  the  latter  part  of 
February,  1954.  He  said  that  on  March  8th  he 
met  the  two  defendants  in  a  candy  store  and  they 
told  him  that  they  were  married,  the  defendant 
Theresa    showing    him    a    small    diamond    ring. 

4115  There  were  several  other  young  people  there  at 
the  time,  and  the  defendant  Byers  asked  if  they 
wanted  to  go  to  his  apartment.  The  defendant 
Theresa  Gresh  argued  with  Byers  and  said  that 
she  did  not  want  them  up.  In  any  event,  all  ac- 
companied the  two  defendants  to  the  apartment 
at  199  Avenue  B.  On  arriving  there  the  defend- 
ant Byers  said  it  was  his  apartment. 

Richard  Aylward  brought  along  a  couple  of 
quart  bottles  of  beer  and  some  soda,  and  all  of 
them  partook  of  it,  staying  until  about  9 :30  P.M. 
At  that  time  he  noticed  that  there  was  a  smell 

4116  m  ^ne  apartment.  On  March  13th,  when  he  was 
again  invited  by  the  two  defendants  to  go  to  the 
apartment,  he  and  Byers  were  walking  up  the 
stairs  a  little  ahead  of  the  rest  of  the  crowd,  and 
when  he  asked  Byers  why  Theresa  had  not  wanted 
them  up  there,  Byer.s  said  it  was  because  he  had 
an  argument  with  Theresa's  mother  and  had 
killed  her.  However,  Richard  said  nothing  about 
that  to  anyone. 

On  March  14th  the  group  of  boys  and  girls 
again  went  to  the  apartment,  drank  beer  and  soda, 
and  stayed  until  about  9:30  P.M.  It  was  on  that 
day  that  he  and  the  defendant  Byers  started  to 
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paint  the  living  room  in  the  apartment.  While 
leaving  he  asked  Byers  what  stinks  in  the  house 
and  Byers  told  him  it  was  the  body  in  the  tub. 

On  March  17th  he  was  again  in  the  apartment 
and  the  defendant  Theresa  asked  him  and  his 
friend  Leo  to  take  down  a  cardboard  box  and 
burn  it.  He  noticed  that  the  cardboard  box  con- 
tained clothes  and  a  pair  of  women's  shoes  on 
top.  He  carried  it  to  the  front  of  another  apart- 
ment building  on  13th  Street  and  dropped  the 
box  there.  4118 

On  March  21st  he  saw  the  defendant  Byers  in 
Stuyvesant  Town  and  asked  him  why  he  was  go- 
ing to  divorce  the  defendant  Terry.  Then  an 
argument  started. 

On  March  22nd,  with  a  key  given  to  him  by  the 
defendant  Theresa,  several  of  the  boys  and  girls 
went  to  the  apartment  in  order  to  drink  and 
dance,  but  neither  of  the  two  defendants  was 
there.  The  group  again  went  there  on  March 
23rd.  On  that  day  the  tip  of  the  knife  which  is  in 
evidence  was  broken  off  by  it  being  thrown 
against  the  door.  He  said  that  he  never  saw  the 
body  of  Mrs.  Gresh  lying  on  the  kitchen  floor 
wrapped  in  a  blanket,  and  that  at  no  time  had 
he  seen  the  defendant  Theresa  cry,  become  hyster- 
ical or  break  down  with  emotion. 

The  People  then  rested  their  case. 

The  first  witness  for  the  defense  was  William 
Byers,  one  of  the  defendants.  He  testified  that 
he  was  seventeen  years  old,  lived  with  his  mother 
and  stepfather,  and  was  also  known  as  William 
Snyder;  that  he  had  left  high  school  after  com- 
pleting his  second  year;  that  he  had  learned  his 
true  name  was  William  Bvers  and  not  William 
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Snyder,  as  he  had  been  known  up  to  the  time  when 
he  sought  to  enlist  in  the  United  States  Marines 
on  or  about  February  25,  1954;  that  he  had  met 
the  defendant  Theresa  Gresh  about  February  18, 
1954  at  17th  Street  and  First  Avenue  and  had 
taken  her  home;  that  he  continued  to  meet  with 
her  regularly  thereafter,  and  first  had  sexual 
intercourse  with  her  on  February  25th ;  that  after 
February  25th  he  knows  that  the  defendant  Ther- 
esa did  not  go  back  to  school;  that  up  to  Thurs- 

4121  day,  March  4th,  he  had  never  had  an  argument 
with  Mrs.  Gresh  and  had  never  talked  to  her 
about  marrying  her  daughter  Theresa ;  that  Ther- 
esa had  talked  to  her  mother  and  she  said  that 
her  mother  would  not  let  her  get  married. 

The  defendant  Byers  also  testified  that  in  his 
talks  with  Theresa  he  had  discussed  delaying 
their  prospective  marriage  until  June;  that  on 
Thursday,  March  4,  1954,  he  and  Theresa,  who 
in  her  nightgown,  were  in  the  apartment  when 
her  mother  came  in,  and  seeing  that  the  furniture 
in  the  parlor  had  been  re-arranged,  started  to 

4122  complain  first  to  her  daughter  and  then  to  him. 
He  stated  that  he  told  the  mother  that  it  was  all 
right  for  her  to  fool  around,  but  not  for  Terry; 
that  thereupon  Mrs.  Gresh  slapped  him;  that  in 
doing  so  she  scratched  his  face  and  then  ordered 
him  out  of  the  apartment;  that  he  went  out  of 
the  apartment  leaving  his  dog  behind,  but  that  he 
did  not  hit  her  with  the  hammer  nor  did  he  stab 
her. 

The  defendant  Byers  stated  that  he  returned 
to  the  apartment  in  about  fifteen  minutes  and 
saw  Mrs.  Gresh  lying  on  her  side  in  the  hall ;  that 
he  asked  her  if  she  was  all  right,  but  received  no 
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answer;  that  he  went  into  the  bed  room  where 

Terry  was  on  the  bed  and  asked  her  what  had 

happened;  that  she  said  her  mother  threatened 

to   take   her   to   the   police,   and   thereupon    she 

started  to  cry;  that  he  said  to  her  that  he  would 

take  care  of  it,  and  he  put  the  mother's  body  in 

the  tub;  that  he  told  Terry  her  mother  was  dead 

and  asked  her  to  help  him  but  she  said  she  could 

not.    Byers  said  that  he  heard  neighbors  talking 

about  calling  the  police  and  he  decided  to  get  the 

body  out  of  sight  by  putting  it  in  the  tub  and         4124 

covering  the  tub  with  its  porcelain  top ;  that  he 

saw  the  hammer  and  the  knife;  that  he  put  the 

hammer  on  the  windowsill  and  washed  the  blood 

off  the  knife  and  put  it  on  the  porcelain  top  of 

the  tub. 

Byers  further  testified  that  he  and  Theresa 
cleaned  up  the  blood  and  changed  their  clothes, 
he  removing  his  dungarees  and  shirt;  that  since 
Terry  did  not  want  to  stay  alone  in  the  apartment 
that  night,  he  stayed  with  her;  that  he  sat  down 
on  the  bed  and  fell  asleep;  that  he  was  awakened 
at  2:00  A.M.  and  the  radio  was  still  playing,  and  4125 
he  found  Terry  was  also  awake ;  that  Terry  told 
him  her  mother  had  intended  to  have  her 
"lodged"  as  a  juvenile  delinquent  and  that  she 
had  a  fight  with  her  mother,  picked  up  a  hammer, 
hit  her  and  stabbed  her.  The  word  "lodged"  I 
quote  because  that  is  the  word  he  used. 

The  defendant  Byers  claimed  that  he  was  too 
frightened  to  go  to  the  police,  and  furthermore 
he  thought  by  putting  the  body  in  the  tub  he  was 
just  as  guilty  as  Terry ;  that  on  the  following  day 
they  went  to  his  home  to  figure  out  something; 
that    he    never    mentioned    what    had    happened 
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either  to  his  mother  or  his  stepfather,  but  told 
them  that  Mrs.  Gresh  was  not  in  New  York. 

The  defendant  Byers  further  testified  that  he 
returned  with  Terry  to  the  apartment  several 
times  thereafter;  that  on  one  occasion  when  both 
he  and  Terry  were  in  a  candy  store  which  was 
frequented  by  other  teenagers,  he  told  his  friends 
that  he  and  Terry  were  married,  but  the  friends 
did  not  believe  him;  that  on  Sunday,  March  7th, 
he  and  Terry,  with  several  other  friends,  were 

4127  g°m&  to  the  apartment,  and  that  while  walking 
up  the  stairs  with  Richie,  he  told  Richie  that  he 
killed  Mrs.  Gresh,  but  that  although  he  told  him 
this,  it  was  not  the  truth.  Byers  stated  that  he 
told  Richie  of  his  killing  Mrs.  Gresh  on  March 
9th  and  not  on  March  7th,  as  Richie  testified, 
because  on  that  day  he  remembers  that  Richie 
helped  put  Mrs.  Gresh 's  body  back  into  the  tub, 
since  it  had  been  lying  on  the  floor  since  the 
previous  day  when  he  had  taken  the  body  out  of 
the  tub  and  wrapped  it  in  a  blanket. 

Byers  further  testified  that  after  having  put 
A-ino  the  porcelain  top  on  the  tub  again,  he  told  Terry 
he  had  gotten  rid  of  the  body  and  that  she  should 
stay  away  from  the  tub  as  there  were  rags  and 
blood  in  the  tub ;  that  on  the  following  day,  which 
was  a  Wednesday,  he  told  Terry  he  had  not  dis- 
posed of  the  body  but  it  was  still  in  the  tub;  that 
Terry  then  suggested  using  acid  to  get  rid  of  the 
body  but  he  told  her  that  it  was  not  good  because 
acid  could  be  traced;  that  she  then  asked  about 
cutting  up  the  body  but  that  he  told  her  he  could 
not  do  that  because  it  was  too  brutal  and  contrary 
to  his  religion. 
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The  defendant  Byers  denies  that  he  got  a 
carton  and  tried  to  put  the  body  into  it.  He 
claims  that  there  was  a  small  carton  in  the  house 
in  which  he  put  the  rags  and  other  stuff  including 
Mrs.  G-resh's  shoes;  that  while  he  does  not  re- 
member putting  the  hammer  in  this  carton,  he 
does  remember  taking  it  out  of  the  carton. 

Byers  further  states  that  on  Sunday,  March 
14th,  he  left  for  his  aunt's  place  in  the  south; 
that  before  going  lie  had  a  talk  with  Richie,  who 
wanted  to  use  the  apartment,  to  which  he  finally  4130 
agreed,  but  told  Terry  to  stay  away  from  the 
apartment;  that  on  Sunday,  March  21st,  when  he 
returned  from  the  south,  he  learned  that  Terry, 
who  had  been  staying  with  his  mother,  had  an 
argument  with  her  and  that  she  was  then  living 
with  her  aunt  in  Jersey ;  that  on  Tuesday,  March 
22nd,  he  met  Terry  after  school  and  they  went 
to  the  apartment;  that  when  he  asked  her  what 
had  been  going  on  she  did  not  answer  and  an 
argument  ensued  during  which  he  stated  he  was 
through. 

The  defendant  Byers  admitted  that  he  bought  4131 
plaster  on  March  8th  and  that  he  sprinkled  some 
of  the  plaster  on  the  body  in  the  tub;  that  he 
originally  bought  the  plaster  to  fill  up  the  cracks 
in  the  walls  before  beginning  to  paint  the  apart- 
ment. He  states  that  he  had  been  in  training  with 
the  Marines  for  about  five  days  when  Sergeant 
Fuchs  and  Detective  Leonard  came  to  the  camp 
and  spoke  to  him ;  that  at  first  he  refused  to  make 
a  statement,  but  after  being  told  of  the  informa- 
tion in  the  statement  which  Terry  had  given,  and 
having  been  shown  newspaper  clippings,  he  told 
Sergeant  Fuchs  what  he  had  done  and  signed  the 


1378 

4132  The  Court's  Charge 

handwritten  statement;  that  about  an  hour  later 
he  was  given  a  typewritten  statement,  which  he 
signed  on  each  page.  This  statement  is  in  evi- 
dence. Byers  states,  however,  that  he  did  not  read 
that  statement  he  signed,  nor  was  it  read  to  him. 
He  further  claims  that  the  admission  that  he 
killed  Mrs.  Gresh  contained  in  that  typewritten 
statement  is  not  true. 

Byers  claims  that  he  did  not  see  these  officers 
again  until  April  15th  or  16th,  when  they  returned 

4133  to  the  Parris  Island  Marine  Base,  where  he  was 
taken  into  custody  to  be  returned  to  New  York  to 
answer  the  charge  that  he  had  killed  Mrs.  Gresh. 
He  states  that  no  one  hit  or  threatened  him  with 
harm  in  any  way.  While  Byers  admits  that  he 
sat  in  a  restaurant  in  Charleston,  South  Carolina, 
while  he  was  being  returned  to  New  York,  he  how- 
ever denies  having  had  any  talk  with  the  officers 
about  wearing  black  gloves  on  the  day  that  Mrs. 
Gresh  was  allegedly  killed ;  that  after  getting  off 
the  train  he  was  taken  to  the  11th  Precinct  Sta- 
tion House  and  then  to  the  District  Attorney's 

4134  office,  where  he  spoke  to  Assistant  District  Attor- 
ney Dermody ;  that  he  asked  to  see  his  mother  and 
also  his  lawyer,  but  was  told  that  he  could  not  see 
them  until  he  had  made  his  statement;  that  he 
then  made  the  statement  to  the  District  Attorney, 
which  is  in  evidence. 

On  cross  examination  he  said  that  when  the 
detectives  questioned  him  at  the  Marine  Base  at 
Parris  Island  he  told  them  that  he  had  killed  Mrs. 
Gresh  because  they  told  him  that  Theresa  was 
pregnant  and  he  was  trying  to  protect  her  and 
that  he  was  willing  to  even  take  a  term  in  jail, 
although  he  had  not  done  the  killing.  In  late  April 
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or  May,  after  having  spoken  with  his  attorneys, 
he  decided  that  he  was  not  going  to  protect  Ther- 
esa any  longer  but  was  going  to  look  out  for 
himself. 

The  District  Attorney  then  introduced  a  letter 
written  by  Byers  to  the  defendant  Theresa  which 
is  in  evidence,  and  in  which  he  repeated  his  im- 
plication in  the  alleged  killing. 

The  Foreman:  May  we  have  a  five  minute 
recess? 

The  Court :  A  five  minute  recess  is  requested.  4136 
Members  of  the  jury,  you  are  admonished,  and  it 
is  your  duty,  not  to  converse  among  yourselves 
on  any  subject  connected  with  the  trial,  not  to 
permit  anyone  to  talk  to  you  about  the  case,  not 
to  remain  in  the  presence  of  anyone  discussing 
any  part  of  the  case. 

You  are  further  admonished  not  to  form  or 
express  any  opinion  as  to  the  guilt  or  innocence 
of  either  of  the  defendants  until  the  case  is  sub- 
mitted to  you. 

(The  jurors  then  retired  to  the  jury  room  and 
the  following  took  place  in  their  absence:)  4137 

The  Clerk:  Pursuant  to  Your  Honor's  instruc- 
tions the  Clerk  has  had  the  different  exhibits  that 
were  part  of  the  record  of  the  Department  of 
Hospitals  which  was  subpoenaed  here  photo- 
stated. I  am  now  showing  them  to  counsel  and 
ask  counsel  if  they  will  enter  into  a  stipulation 
with  the  District  Attorney  that  these  are  the 
photostats  of  the  exhibits  and  that  they  will  be 
accepted  by  the  Court  in  place  and  in  substitu- 
tion of  the  original  record,  which  must  be  re- 
turned to  the  Department  of  Hospitals. 
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Mr.  Sweeny :  It  is  so  stipulated  by  the  defend- 
ant Theresa  Gresh. 

Mr.  Dermody:  It  is  stipulated  on  behalf  of 
the  People. 

(The  photostats  were  then  marked  De- 
fendant's Exhibits  C-l,  C-2,  C-3  and  C-4, 
respectively,  in  Evidence.) 

The  Clerk:  Do  you  stipulate  that  this  be  sub- 
stituted for  the  original  record  that  is  deemed 

4139  marked? 

Mr.  Solomon:   Yes. 

(Photostat  is  marked  Defendant's  Ex- 
hibit F  for  Identification.) 

(After  a  short  recess  the  trial  was  resumed.) 

The  Clerk :  William  Byers  and  Theresa  Gresh 
on  trial.  Jurors  will  please  answer  as  their 
names  are  called. 

(The  jurors  were  called  and  all  answered 
present.) 

The  Court:    Eileen  Snyder,  mother  of  the  de- 

4140  fendant  Byers,  testified  that  after  March  4,  1954, 
a  police  officer  visited  her  home,  asked  for  her 
son  and  she  informed  him  that  her  son  was  in 
the  Marines,  and  that  she  then  spoke  to  her  son 
on  the  telephone. 

Dr.  Charles  Brown,  last  witness  for  the  de- 
fendant Byers,  testified  that  he  had  been  a  doctor 
since  1944  and  was  a  practicing  psychiatrist; 
that  he  had  conferred  with  the  defendant  Byers 
on  several  occasions  and  had  also  examined  the 
Bellevue  Hospital  reports  on  Byers.  The  Doctor 
testified  that  on  March  4,  1954,  the  defendant 
Byers  was  laboring  under  such  defect  of  reason 
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as  not  to  know  the  nature  and  quality  of  his 
acts,  and  if  he  did  know,  he  did  not  know  that 
they  were  wrong.  He  said  that  Byers  was  the 
victim  of  a  psychotic  reaction,  chronic  schizo- 
phrenia or  dementia  praecox;  that  in  his  opin- 
ion the  defendant  Byers  is  insane,  and  there  has 
been  no  change  in  his  mental  condition. 

The  first  witness  called  on  behalf  of  Theresa 
Gresh   was   Bernice    Everett,   a   guidance   coun- 
sellor of  the  Mabel  Dean  Bacon  Vocational  High 
School,  and  copies  of  the  defendant  Gresh 's  rec-         4 149 
ord  in  school  were  received  in  evidence. 

The  defendant  Theresa  Gresh  took  the  stand 
and  testified  that  she  was  fifteen  years  old  in 
January,  1954 ;  that  she  did  not  know  her  father, 
but  she  knew  her  stepfather,  Harry  Hestaria, 
also  known  as  Harry  Gresh;  that  her  mother 
and  father  were  separated  and  that  her  mother 
worked  from  7 :00  o  'clock  in  the  morning  until 
9:00  or  10:00  o'clock  at  night;  that  she  prepared 
her  own  meals ;  that  on  occasion  she  had  epileptic 
seizures. 

Theresa  testified  that  she  met  the  defendant 
Billy  on  February  18th  and  saw  him  regularly  414d 
after  that  day;  that  after  the  first  time  she  had 
sexual  relations  with  him  she  had  sexual  rela- 
tions with  him  every  day;  that  toward  the  end 
of  February  she  stayed  away  from  school ;  that 
a  few  days  after  she  first  started  to  have  sexual 
relations  with  the  defendant  Byers  she  told  her 
mother  that  she  wanted  to  marry  the  defendant 
Byers,  and  her  mother  told  her  to  wait  and  that 
she  discussed  this  with  the  defendant  Byers. 

The  defendant  Gresh  stated  that  on  March  1st 
or    2nd,    in   one    of   the    discussions    with    Byers 
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about  her  mother's  objection  to  their  marriage, 
he  started  to  laugh  and  said,  "Why  not  do  away 
with  her?"  That  they  never  discussed  any  plan 
for  the  manner  of  doing  away  with  her  mother, 
nor  was  any  date  agreed  upon.  Theresa  stated 
that  on  March  4th  both  defendants  were  in  the 
Gresh  apartment  when  the  defendant  Byers  said 
that  he  was  going  to  talk  to  her  mother,  and  he 
told  her  to  stay  in  the  bed  room  and  keep  the 
radio  playing  loud,  in  case  there  should  be  any 

4145  loud  talk,  that  he  did  not  want  her  to  hear.  She 
further  testified  that  when  her  mother  came  home 
that  night  she  heard  something  fall,  and  after 
that  Billy  came  into  the  room  with  something 
in  his  hand.  When  Theresa  asked  Billy  what 
happened,  before  he  gave  her  an  answer  he  ran 
out  of  the  room,  and  then  she  heard  him  call 
her  several  times.  Terry  testified  that  she  then 
walked  to  the  kitchen  door  and  saw  that  the  floor 
was  covered  with  blood;  that  Billy  was  in  the 
hallway  with  his  back  to  her;  that  she  saw  a 
foot  protruding;  that  Byers  said,  "Give  me  the 
hammer"  and  she  refused  because  the  hammer 
was  in  a  pool  of  blood;  that  he  then  said  "Give 
me  something".  From  that  point  Theresa  claims 
that  she  does  not  know  what  happened,  but  she 
knows  that  she  did  not  give  him  the  knife;  that 
she  did  not  know  it  was  her  mother's  body  on 
the  floor,  but  she  thought  it  was  ;  that  she  returned 
to  the  bed  room  and  the  defendant  Byers  came 
into  the  bed  room  again  and  asked  her  to  help 
him;  that  she  remained  in  the  bed  room  but  he 
went  out  and  returned  again  in  about  five  minutes 
and  again  asked  her  to  help  him  wipe  up  the 
blood.     Both  of  them  then  wiped  up  the  blood. 
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At  that  time  she  did  not  see  her  mother's  body. 
Both  of  them  went  to  bed  and  Byers  told  her  not 
to  worry  about  anything,  that  everything  was 
all  right. 

The  defendant  Theresa  Gresh  further  testified 
that  the  next  day  she  knew  her  mother  was  dead, 
but  she  did  not  know  where  the  body  was ;  that 
Byers  told  her  that  if  she  said  anything  the 
same  thing  that  happened  to  her  mother  would 
happen  to  her ;  that  a  day  or  two  after  this  oc- 
currence Byers  purchased  some  plaster;  that  he  4148 
went  upstairs  for  about  fifteen  minutes  while 
she  remained  downstairs ;  that  he  later  told  her 
if  she  said  anything  she  was  involved  and  if  he 
went  to  the  chair  she  would  go  with  him,  and 
when  she  asked  him  where  the  body  was  he 
told  her  that  it  was  none  of  her  business. 

Theresa  Gresh  further  testified  that  before 
Byers  went  south  he  told  her  that  she  had  no 
reason  to  go  back  to  the  apartment ;  that  some- 
body was  watching  her  and  that  if  she  got  out 
of  line  something  would  happen  to  her.  That 
she  remembers  the  incident  of  giving  Richie  a 
carton,  to  take  out,  which  was  garbage,  she  did 
not  know  that  it  contained  bloody  rags  or  her 
mother's  shoes;  that  since  March  14th  she  did 
not  sleep  in  the  apartment ;  that  on  one  occa- 
sion before  Billy  went  south,  in  the  company  of 
several  teenagers  they  went  to  the  apartment  to- 
gether, but  after  Billy  went  to  camp  she  denies 
ever  going  to  the  apartment  alone. 

She  further  testified  that  on  March  22nd  Billy 
met  her  after  school  and  he  began  to  argue  with 
her  about  the  attentions  she  was  paying  to  Ri- 
chie;  that   they  went   to   the   apartment,   and  as 
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Billy  opened  the  door  she  noticed  a  terrific  odor 
and  the  place  looked  like  it  had  been  ransacked ; 
that  as  she  walked  over  to  the  tub  Billy  grabbed 
her  and  dragged  her  into  the  living  room;  that 
he  was  very  angry  with  her  and  told  her  that 
the  bloody  rags  and  blood  in  the  tub  caused  the 
odor ;  that  he  threatened  her  again,  and  she  told 
him  that  she  thought  she  was  pregnant. 

She  further  stated  that  on  March  24th  she  was 
taken  to  the  Children's  Court  and  kept  at  the 

jic-i  House  of  the  Good  Shepherd  in  Brooklyn;  that 

on  March  26th  she  saw  Sergeant  Fuchs  and 
another  detective  in  Children's  Court,  and  the 
next  day  she  saw  them  again  at  the  police  pre- 
cinct, and  also  saw  her  aunt,  Mrs.  Fetko ;  that 
the  officers  questioned  her  about  her  mother,  and 
with  them  she  went  out  to  look  in,  various  places 
for  her  mother's  friends;  that  later  she  told 
Sergeant  Fuchs  that  on  the  night  of  the  occur- 
rence, Billy  told  her  he  was  going  to  talk  to 
her  mother  and  she  should  not  come  into  the 
kitchen,  but  should  keep  the  radio  up  loud;  that 
after   she   saw  Billy   bending  over   her  mother, 

4152  sne  did  not  remember  anything  except  wiping 
up  the  blood.  She  said  that  she  told  the  officers 
that  Billy  had  a  hammer  in  his  hand,  but  that 
she  denied  telling  them  anything  about  a  knife ; 
that  she  also  told  the  officers  about  asking  Richie 
to  take  the  box  of  garbage  out  of  the  house. 
Theresa  admitted  being  questioned  by  Assistant 
District  Attorney  Dermody,  and  in  the  state- 
ment to  him  she  said  that  she  did  hand  a  knife 
to  Billy  but  she  now  says  she  never  handed  Billy 
a  knife. 
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She  was  later  taken  to  Bellevue  Hospital  for 
observation  and  subsequently  was  kept  there  for 
custodial  care. 

On  cross  examination  she  said  that  she  never 
told  anyone  at  Bellevue  or  the  doctors  in  school 
that  she  had  any  epileptic  seizures ;  that  she  re- 
membered being:  questioned  by  the  District  At- 
torney and  making  answers,  several  of  which 
were  untrue;  that  before  the  questioning  she  was 
not  threatened,  abused  or  mistreated  by  anyone, 
and  that  several  of  the  answers  she  gave  to  the  4154 
District  Attorney  were  given  because  of  fear  of 
Billy. 

Dr.  Thomas  S.  Cnsack,  a  specialist  in  nervous 
and  mental  diseases  testified  that  he  interviewed 
the  defendant  Theresa  Gresh,  attended  the  ses- 
sions of  the  court  while  testimony  was  being  taken 
and  read  the  hospital  records  of  Bellevue  Hos- 
pital, and  the  school  records  relating  to  her.  He 
gave  his  opinion  that  on  March  41  h  the  defendant 
Gresh  knew  the  nature  and  quality  of  her  acts 
and  knew  when  an  act  was  right  or  wrong.  In 
response  to  a  hypothetical  question  lie  gave  his 
opinion  that  her  willpower  was  affected;  that 
she  was  not  a  free  agent,  and  did  not  have  a 
power  of  choice  to  reflect  and  consider,  and  she 
"was  inadequately  unable  to  plan,  design,  con- 
template, premeditate  and  form  a  judgment.'" 

Anna  M.  Kross,  Commissioner  of  Correction, 
testified  that  according  to  her  records  the  defend- 
ant Theresa  Gresh  was  arraigned  in  Felony  Court 
on  March  31,  1954,  and  sent  to  Bellevue  Hospital 
for  examination  and  report;  that  she  was  re- 
turned from  Bellevue  on  May  11,  1954  and  on  the. 
same   dav   she   was   transferred   to   Bellevue   for 
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custodial  care,  where  she  remained  until  De- 
cember 15,  1954.  She  told  you  that  she  did  not 
want  the  defendant  in  the  Women's  House  of 
Detention  because  of  her  age. 

Charles  Meara  of  the  Felony  Court  testified 
that  the  Felony  Court  was  in  session  on  March 
28th,  29th,  30th  and  31st  of  1954,  and  there  is 
a  Youth  Term  of  Felony  Court  for  the  arraign- 
ment of  youths  from  sixteen  to  nineteen  years 
of  age. 

4157  Both  defendants  rested. 

In  rebuttal  the  People  called  Dr.  John  H.  Cas- 
sity,  who  specializes  in  psychiatry  and  for  the 
past  eight  years  has  been  Senior  Psychiatrist 
in  charge  of  the  Criminal  Psychiatric  Division 
at  Bellevue  Hospital.  He  testified  that  the  de- 
fendant Gresh  was  admitted  to  Bellevue  Hos- 
pital on  March  31,  1954,  where  she  was  examined, 
questioned  and  studied  psychiatrically,  and  that 
a  report  as  to  her  mental  condition  was  sent  to 
the  court  on  May  7th ;  that  on  May  11th  she  was 
returned  by  Commissioner  Kross  to  the  Bellevue 
Hospital  ward  for  custodial  care.  He  gave  as 
his  opinion  that  on  March  4th  the  defendant 
Gresh  was  not  laboring  under  such  a  defect  of 
reason  as  not  to  know  the  nature  and  quality 
of  her  acts  or  to  know  that  the  acts  were  wrong. 

He  further  gave  as  his  opinion  that  the  defend- 
ant Gresh  was  a  free  agent ;  that  she  knew  what 
she  was  doing  and  was  capable  of  making  de- 
cisions about  her  acts  without  undue  influence. 
She  never  told  anybody  at  Bellevue  that  she  had 
suffered  at  any  time  from  any  epileptic  seizures. 

Dr.  Cassity  said  that  he  also  examined  and 
studied  the   defendant   Bvers   from   the   time  he 
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was  admitted  to  Bellevue  Hospital  Psychiatric 
Division  on  October  29th  to  December  15th;  that 
in  his  opinion  Byers  was  not  laboring  under  such 
a  defect  of  reason  as  not  to  know  the  nature  and 
quality  of  his  acts  or  to  know  that  the  acts  were 
wrong.  He  disagreed  with  Dr.  Brown's  testi- 
mony to  the  effect  that  Byers  was  laboring  under 
such  a  defect  of  reason  and  stated  that  in  his 
opinion  if  Byers  had  a  hammer  or  knife  in  his 
hand  he  would  know  that  he  had  a  hammer  or  a 
knife,  and  if  he  struck  a  human  being  with  a 
hammer  he  would  know  he  was  striking  a  human 
being. 


'&• 


Robert  R.  Reynolds,  an  Assistant  District  At- 
torney of  the  District  Attorney's  staff  of  New 
York  County  for  the  past  fourteen  years,  testified 
that  on  April  15,  1954,  he  was  with  Assistant  Dis- 
trict Attorney  Dermody  from  twelve  noon  of  that 
day ;  that  Sergeant  Fuchs  came  into  Mr.  Der- 
mody 's  room  alone;  that  he  had  a  conversation 
with  Mr.  Dermody  and  then  Mr.  Dermody  tele- 
phoned for  the  stenotypist,  Mr.  Adler,  who  came 
into  his  room  and  set  up  his  machine ;  that  there- 
after the  defendant  Byers,  accompanied  by  De- 
tectives Leonard  and  Cicogna  entered;  that  at  no 
time  was  there  any  conversation  between  Der- 
mody and  Byers  in  the  absence  of  the  stenotypist. 

The  People  then  rested  their  rebuttal  and  Dr. 
Charles  Brown  was  recalled  for  additional  re- 
buttal testimony,  in  which  he  repeated  his  opinion 
that  Byers  was  suffering  from  a  mental  disease 
of  schizophrenia  chronic,  and  he  also  told  you  the 
basis  for  his  opinion. 

Both  sides  then  rested. 
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Now,  members  of  the  jury,  I  have  given  you 
the  names  of  the  witnesses  who  appeared  in  this 
case.  I  have  tried  to  give  you  enough  of  their 
testimony  merely  to  refresh  your  recollection  as 
to  the  evidence  given  by  the  witnesses  for  both 
the  People  and  the  defense. 

Please  bear  in  mind  that  if  your  recollection  of 
the  testimony  differs  from  mine,  under  the  law 
it  is  your  recollection  that  controls,  not  mine. 

The  sole  purpose  of  my  mention  of  the  testi- 

4163  mony  is  to  refresh  your  recollection  and  to  assist 
you  in  applying  the  law  to  the  facts  as  you  re- 
member them  and  as  you  find  them  to  be. 

"Whenever  you  can  consistently  reconcile  con- 
flicting testimony,  it  is  your  duty  to  do  so.  Let 
me  repeat  that.  Whenever  you  can  consistently 
reconcile  conflicting  testimony,  it  is  your  duty  to 
do  so,  because  human  experience  has  taught  all 
of  us  that  persons  seeing  the  same  event,  at  the 
same  time,  may  not  be  able  to  describe  it  exactly 
in  the  same  way.  That  is  the  reason  for  this  rule 
of  law. 

4 1 64  But  where  you  find  any  conflict  of  testimony 
that  you  cannot  reconcile,  do  not  hesitate  to  cast 
aside  that  which  you  deem  exaggerated,  incorrect 
or  wilfully  perverted  and  accept  that  which  you 
believe  to  be  correct  and  truthful. 

If,  after  you  retire  for  deliberation,  there  be 
disagreement  among  you  as  to  any  part  of  the 
testimony,  you  have  a  right  to  require  that  it  be 
read  to  you,  and  the  Court  will  direct  that  it  be 
done.  If  you  desire  to  be  informed  as  to  a  point 
of  law,  or  wish  further  instructions,  you  have  a 
right  to  request  such  further  information  or  in- 
structions.  In  either  case  ask  the  court  officer  to 
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return  you  to  the  court  room  for  the  reading  of 
testimony  or  for  further  instructions  as  may  be 
necessary. 

Bear  in  mind  that  in  criminal  cases  a  verdict  is 
not  reached  by  a  jury  until  all  twelve  jurors  have 
agreed  as  to  the  verdict.  I  am  making  that  state- 
ment because  some  of  you,  as  I  recall  it,  said  you 
were  serving  in  this  Court  for  the  first  time.  In 
civil  cases  a  verdict  may  be  rendered  when  ten 
out  of  twelve  agree.  In  a  criminal  case  there  can 
be  no  verdict  unless  all  twelve  agree.  4.  j  qq 

For  your  convenience,  and  in  order  to  facili- 
tate your  reporting  the  results  of  your  delibera- 
tions, I  have  prepared  a  chart  showing  the  crimes 
you  are  to  consider  and  upon  which  you  are  to 
render  your  verdict.  I  have  shown  this  chart  to 
counsel  for  both  sides,  and  I  will  give  it  to  the 
Foreman  to  take  into  the  jury  room.  Before  you 
take  it  I  will  have  it  marked  for  identification. 

Before  I  discuss  with  you  the  crime  for  which 
the  defendants  have  been  indicted,  I  will  charge 
you  concerning  the  criminal  responsibility  of  a 
person  who  aids  or  assists  another  or  who  par-         41fi7 
ticipates  in  the  commission  of  a  crime. 

Under  our  law,  a  person  who  procures  the  com- 
mission of  a  crime,  or  who  aids,  abets  or  assists 
in  the  commission  of  a  crime,  is  as  guilty  as  if 
he  had  committed  the  crime,  unaided  by  anyone. 

Section  2  of  the  Penal  Law  reads  as  follows: 

"A  person  concerned  in  the  commission  of  a 
crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense,  or  aids  or  abets  in  its  com- 
mission, and  whether  present  or  absent,  and  a 
person  who  directly  or  indirectly  counsels,  com- 
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mands,  induces  or  procures  another  to  commit 
a  crime,  is  a  principal." 

The  degree  or  extent  to  which  a  defendant  par- 
ticipates in  the  commission  of  a  crime  is  imma- 
terial in  fixing  his  criminal  responsibility.  You 
are  not  required  to  meter  the  amount  of  aid  or 
assistance  given.  When  we  talk  about  partners 
in  crime,  we  do  not  differentiate  between  those 
who  are  principally  concerned  in  the  commission 
of  the  crime  and  those  whose  activities  are  less 

4169  important.  A  person  cannot  be  ninety  percent, 
guilty  or  ten  per  cent  guilty.  If  he  aids  or  assists 
or  participates  in  the  commission  of  a  crime,  he 
is  guilty. 

So  in  this  case,  if  you  are  convinced  beyond 
a  reasonable  doubt  that  a  defendant  committed 
the  crime  charged,  or  that  he  participated  in  or 
aided  and  assisted  in  the  commission  of  the  crime, 
he  would  be  guilty.  If  you  are  not  convinced 
beyond  a  reasonable  doubt  that  a  particular  de- 
fendant committed  the  crime  charged  or  that  he 
or  she  aided  or  assisted  in  the  commission  of  the 
4(70         crime,  you  should  acquit  that  defendant. 

When  I  use  the  word  crime  I  refer  to  the  crime 
of  murder. 

The  indictment  against  these  defendants  charges 
them  with  murder  in  the  first  degree,  in  that  in 
the  County  of  New  York,  on  or  about  March  4, 
1954,  the  defendants  wilfully,  feloniously  and  of 
malice  aforethought,  struck  and  killed  Anna 
Gresh  with  a  hammer  and  a  knife. 

Because  of  the  evidence  in  this  case,  I  shall 
explain  to  you  not  only  the  law  as  to  murder  in 
the  first  degree  but  also  the  law  applicable  to 
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murder  in  the  second  degree  and  manslaughter 
in  the  first  degree. 

When  you  retire  to  deliberate  it  is  my  sugges- 
tion— and  it  is  only  a  suggestion— that  you  con- 
sider the  defendants'  guilt  or  innocence  of  the 
crimes  which  I  am  submitting  to  you  in  the  order 
in  which  I  submit  them.  You  are  not  bound  to 
adopt  my  suggestion,  but  may  consider  them  in 
any  order  you  choose.  I  merely  make  the  sugges- 
tion because  I  believe  it  will  tend  to  simplify  your 
deliberations.  4.  j  72 

If  you  agree  on  a  verdict  of  murder  in  the  first 
degree,  it  will  then  be  unnecessary  for  you  to  con- 
sider the  other  degrees  of  homicide  which  I  sub- 
mit for  your  consideration.  Only  if  you  are  un- 
able to  agree  on  a  verdict  of  murder  in  the  first 
degree  will  you  find  it  necessary  to  consider  a 
defendant's  guilt  or  innocence  of  murder  in  the 
second  degree  or  manslaughter  in  the  first  degree. 

Under  the  law  a  child  under  sixteen  years  of 
age,  who  commits  acts  which,  if  committed  by  an 
adult  would  be  a  crime,  is  not  deemed  guilty  of 
any  crime  but  only  of  juvenile  delinquency,  ex-  41 7Q 
cept  that  if  the  child  be  over  fifteen  years  of  age 
and  under  sixteen  years  of  age,  he  or  she  may 
be  tried  for  the  crimes  of  murder  in  the  first  de- 
gree or  murder  in  the  second  degree. 

In  this  case  the  defendant  Gresh  being  over 
fifteen  on  March  4,  1954,  but  under  16  years  of 
age  at  the  time  of  the  alleged  commission  of  the 
crime,  you  may  consider  only  her  guilt  or  inno- 
cence of  the  crimes  of  murder  in  the  first  degree 
or  murder  in  the  second  degree,  and  you  may  not 
consider  her  guilt  or  innocence  of  manslaughter 
in  the  first  degree. 
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However,  as  to  the  defendant  Byers,  since  he 
was  over  sixteen  years  of  age  at  the  time  the 
crime  is  alleged  to  have  been  committed  by  him, 
you  may  consider  his  guilt  or  innocence  of  mur- 
der in  the  first  degree,  or  murder  in  the  second 
degree,  or  manslaughter  in  the  first  degree. 

It  is  your  duty  as  jurors  to  find  a  verdict  in 
accordance  with  the  evidence  as  you  believe  it  to 
be  established.  A  jury  should  not  find  a  verdict 
of  lesser  degree  if  the  evidence  satisfies  it  that  a 

4175  higher  degree  of  crime  has  been  committed. 

However,  when  it  appears  that  a  defendant  has 
committed  a  crime,  and  there  is  reasonable 
ground  of  doubt  in  which  of  two  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lower  of  those 
degrees  only. 

I  again  repeat  what  I  said  before,  that  when  I 
use  the  word  "he"  that  includes  "she"  as  well. 

Homicide  is  the  killing  of  one  human  being  by 
the  act  of  another.  In  connection  with  homicide, 
the  law  provides: 

"No  person  can  be  convicted  of  murder  or  man- 

4176  slaughter  unless  the  death  of  the  person  alleged 
to  have  been  killed  and  the  fact  of  the  killing  by 
the  defendant  as  alleged,  are  each  established  as 
independent  facts,  the  former  by  direct  proof  and 
the  latter  beyond  a  reasonable  doubt." 

The  rule  of  law  which  I  have  just  read  to  you 
has  two  subdivisions: 

1.  The  People  must  prove  by  direct  evidence 
the  death  of  the  person  alleged  to  have  been  killed. 
I  do  not  believe  that  this  part  of  the  rule  will 
present  any  difficulty  for  you.  No  one  appears  to 
dispute  the  death  of  Anna  Gresh.  The  body  has 
been  identified  by  several  persons.   Nevertheless, 
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you  must  find  as  a  fact  that  Anna  Gresh's  death 
has  been  proved  by  direct  evidence  before  you 
can  convict  a  defendant. 

2.  To  convict  a  defendant  you  must  be  con- 
vinced beyond  a  reasonable  doubt  that  Anna 
Gresh's  death  was  caused  by  the  criminal  act  of 
a  defendant.  This  must  be  proved  beyond  a  rea- 
sonable doubt,  but  does  not  require  direct  proof. 

The  Penal  Law  defines  murder  in  the  first  de- 
gree as  follows : 

"The  killing  of  a  human  being,  unless  it  is         4178 
excusable  or  justifiable,  is  murder  in  the  first  de- 
gree, when  committed  from  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  the  per- 
son killed  or  another." 

We  can  eliminate  from  the  case  the  considera- 
tion of  excusable  or  justifiable  homicide,  for  there 
is  no  claim  in  this  case  that  the  homicide  was 
excusable  or  justifiable.  Excusable  homicide  is  a 
homicide  by  accident.  For  example,  if  a  person 
were  chopping  wood  and  the  hatchet  flew  off  the 
handle  striking  someone  and  killing  him,  that 
would  be  an  accidental  killing.  Justifiable  homi-  4179 
cide  is  one  of  self-defense.  In  such  instance  the 
person  charged  with  homicide  admits  that  he 
killed  his  victim  but  urges  that  he  was  justified 
in  doing  so  by  reason  of  self-defense.  There  is 
no  contention  of  either  excusable  or  justifiable 
homicide  in  this  case. 

To  convict  a  defendant  under  this  provision  of 
the  law  you  must  be  convinced  beyond  a  reason- 
able doubt  (1)  that  the  killing  was  by  design, 
that  is,  that  a  defendant  intended  to  kill  the  de- 
ceased; and  (2)  that  the  intent  was  preceded  by 
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and  was  the  result  of  both  deliberation  and  pre- 
meditation on  his  part. 

Premeditation  as  used  in  the  statute  means  that 
a  person's  acts  were  thought  out  by  him  before 
the  alleged  killing.  Deliberation  means  a  weigh- 
ing in  the  mind ;  it  means  to  consider  and  examine 
the  reasons  for  and  against  an  action,  in  order  to 
form  an  opinion  and  come  to  a  conclusion  as  to 
whether  to  act  and  how  to  act. 

Ask  yourself,  was  the  killing  accompanied  by 

4181  an  intent  on  the  part  of  a  defendant  to  kill,  and 
did  he  or  she  do  it  with  premeditation  and  de- 
liberation? Did  he  or  she  have  an  opportunity  to 
think  and  plan,  and  did  he  or  she  think  and  plan 
before  acting?  Was  the  intent  to  take  life  de- 
liberate? Was  there  a  choice  to  kill  or  not  to  kill, 
and  did  a  defendant  choose  to  kill? 

It  does  not  make  any  difference  how  short  a 
time  was  occupied  by  this  premeditation  and  de- 
liberation if  there  was  a  process  of  thinking  and 
making  a  choice  of  a  course  of  action. 

The  Court  of  Appeals,  our  highest  court  in  the 

4182  State,  by  whose  decisions  on  law  both  the  Judge 
and  the  jury  are  bound,  has  said : 

"Under  the  statute,  there  must  be  not  only 
intention  to  kill  but  there  must  also  be  a  delib- 
erate and  premeditated  design  to  kill.  Such  de- 
sign must  precede  the  killing  by  some  appreciable 
space  of  time,  but  the  time  need  not  be  long.  It 
must  be  sufficient  for  some  reflection  and  consid- 
eration upon  the  matter,  for  choice  to  kill  or  not 
to  kill,  and  when  the  time  is  sufficient  for  this  it 
matters  not  how  brief  it  is.  The  human  mind  acts 
with  celerity  which  it  is  sometimes  impossible  to 
measure  and  whether  a  deliberate  or  premedi- 
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tated  design  was  formed  must  be  determined  from 
all  the  circumstances  in  the  case." 

In  other  words,  the  Court  of  Appeals  has  said 
that  the  test  is  not  how  long  the  premeditation 
and  deliberation  took;  the  test  is,  was  the  killing 
preceded  by  a  choice  of  action  to  kill  or  not  to 
kill?  Whether  the  deceased  was  killed  from  a 
deliberate  and  premeditated  design  or  intent  to 
effect  her  death  is  an  issue  you  must  decide. 

I  have  used  the  word  "intent"  and  I  shall  de- 
fine for  you  what  the  law  means  by  intent.  Intent  4184 
is  a  mental  operation  that  can  be  proven  usually 
only  by  the  facts  and  circumstances  surrounding 
the  acts  and  the  events  leading  up  to  and  follow- 
ing them.  Science  has  not  reached  that  state 
whereby  a  person's  mind  can  be  X-rayed  in  order 
to  disclose  what  thoughts  were  running  through 
his  mind.  Under  our  law  every  sane  person  is  pre- 
sumed to  intend  the  natural  consequences  of  his 
acts.  You  know  a  person's  intent  by  his  acts  and 
by  his  words.  Thus,  if  A  hits  B  on  the  head  with 
a  hammer  you  have  a  right  to  say  that  his  inten- 
tion was  to  cause  severe  injury  to  B  or  he  would  4185 
not  have  done  it.  If  A  were  to  protest  that  he 
was  merely  trying  to  test  the  hammer,  a  reason- 
able individual  will  have  a  right  to  say,  "You 
don't  test  a  hammer  on  another  fellow's  head." 

Our  law  says  that  a  person  intends  that  which 
is  the  natural  and  necessary  consequences  of  any 
act  done  by  him.  Therefore,  the  law  says  in  such 
a  case  A  intended  the  natural  consequences  that 
flow  from  his  act.  When  I  use  the  word  "intent" 
it  is  with  that  meaning.  In  determining  the  ques- 
tion of  intent  all  the  facts  and  circumstances,  as 
you  find  them  to  exist,  must  be  considered. 
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The  Court  of  Appeals,  our  highest  court  in  the 
State,  in  construing  the  word  "intent"  said  the 
following : 

"Whenever  intent  is  made  an  element  in  de- 
termining the  character  of  an  act,  it  is  in  accord- 
ance with  our  general  observation  and  experience 
to  infer  its  existence  by  reference  to  the  laws 
which  have  been  usually  and  generally  found  to 
control  human  conduct.  Indeed,  this  is  the  only 
method  by  which  the  intent  can  be  made  to  ap- 

4187  pear.  The  intent  formed  is  the  secret  and  silent 
operation  of  the  mind  and  its  only  visible,  physi- 
cal manifestation  is  in  the  accomplishment  of  the 
thing  determined  upon.  The  individual  whose 
intent  is  sought  to  be  ascertained  may  remain 
silent  or,  if  he  speaks,  may,  and  probably  will, 
if  he  has  a  crime  to  conceal,  speak  untruly,  and 
thus  the  mind  is  compelled  from  necessity  to 
revert  from  the  actual  physical  manifestation  to 
the  intent  exhibited  by  the  result  produced  as  the 
safest,  if  not  the  only  proof  of  the  fact  to  be 
ascertained.    This  rule  is  always  applied  unless, 

4188  from  the  circumstances  of  the  case,  it  affirma- 
tively appears  that  the  will  of  the  actor  was  sub- 
ordinated to  some  controlling  and  irresistible 
cause  precluding  the  existence  of  any  voluntary 
mental  action." 

The  latter  merely  means  if  a  person  was  under 
hypnotic  influence,  or  where  a  person  held  a  gun 
to  another  person  and  compelled  him  to  do  some- 
thing, then  there  would  not  be  a  voluntary  action. 

You  have  a  right  to  consider  the  medical  exam- 
iner's testimony  in  deciding  the  question  of  a 
defendant's  intent  and  whether  or  not  the  killing 
was   with   premeditation   and   deliberation.     He 
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testified  that  Anna  Gresh's  body,  that  of  the  de- 
ceased, had  twenty-one  stab  wounds  in  various 
parts  of  the  body,  six  of  the  stab  wounds  pene- 
trating the  heart.  He  further  testified  that  the 
cause  of  death  was  the  penetrating  wounds  of  the 
heart,  causing  fatal  hemorrhage. 

If  you  find  that  a  defendant  stabbed  the  de- 
ceased with  a  knife  in  a  vital  spot  and  that  the 
death  of  the  deceased  was  the  natural  and  prob- 
able consequence  to  be  expected  from  such  act, 
you  have  a  right  to  infer  from  that  an  intent  on  4190 
the  part  of  a  defendant  to  commit  the  act  of  kill- 
ing. 

You  are  not  bound  to  infer  an  intent  to  kill 
from  the  use  of  a  knife  and  the  stabbing  of  the 
deceased  in  a  vital  spot.  Consider  all  the  evidence 
in  deciding  what  was  a  defendant's  intent,  if  any, 
when  he  allegedly  stabbed  the  deceased. 

You  may  consider  in  this  connection  testimony 
that  in  the  defendants'  confessions  to  the  police 
and  District  Attorney,  when  defendant  Byers  was 
grappling  with  deceased  he  allegedly  asked  de- 
fendant Gresh  to  first  give  him  the  hammer,  and  4191 
after  she  allegedly  refused  because  it  was  lying 
in  blood,  that  he  asked  her  to  give  him  something, 
and  she  allegedly  gave  him  a  knife. 

You  have  a  right  to  infer  that  defendant  Gresh, 
if  she  gave  the  defendant  Byers  a  knife,  intended 
that  he  use  it  to  stab  her  mother. 

Dr.  Thomas  Cusack  testified  that  in  his  opinion 
the  defendant  Gresh  did  not  have,  on  March  4, 
1954,  or  now,  the  power  of  choice  to  reflect  and 
consider  and  she  was  "inadequately  unable  to 
plan,  design,  contemplate,  premeditate  and  form 
a  judgment." 
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If  you  decide  to  accept  Dr.  Cusack's  testimony, 
you  may  give  it  such  weight  as  you  think  it  should 
have  in  connection  with  the  defendant  Gresh's 
ability  to  premeditate,  deliberate  or  form  an 
intent  to  kill,  and  her  power  to  choose,  reflect  and 
consider. 

You  are  not  bound  by  this  opinion.  You  may 
accept  it  or  you  may  disregard  it.  You  and  you 
alone,  as  I  have  already  told  you,  are  the  judges 
of  the  facts. 

4193  You  will  recall  the  instructions  which  I  gave 
you  relating  to  a  person  committing  a  criminal 
act  by  reason  of  compulsion.  I  told  you  that  aid- 
ing, assisting  or  participating  in  a  criminal  act 
because  of  another's  superior  will  or  domination 
is  not  the  type  of  compulsion  which  would  ex- 
cuse a  criminal  act. 

In  all  the  crimes  as  to  which  I  am  charging  you, 
you  may  take  into  account  the  presence  or  absence 
of  motive  in  determining  the  guilt  or  innocence  of 
the  defendant.  Presence  or  absence  of  motive  is 
one  of  the  factors  that  may  help  you  in  deciding 

4194  ^le  defendant's  guilt  of  any  of  the  crimes  defined, 
but  it  is  only  one  of  the  factors. 

It  is  for  you  to  decide  from  all  the  evidence 
whether  or  not  there  was  a  motive  for  the  killing. 
If  a  motive  is  established  to  your  satisfaction, 
you  may  consider  whether  it  throws  light  upon 
the  character  and  the  nature  of  the  killing  of  de- 
ceased, and  whether  or  not  such  killing  was  com- 
mitted with  premeditation  and  deliberation,  and 
with  an  intent  to  take  life. 

If  you  are  not  convinced  that  there  was  a  mo- 
tive for  the  killing,  you  may  consider  that  as  a 
circumstance  indicating  a  lack  of  intent  to  kill. 
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Motive,  however,  is  not  a  necessary  element 
of  any  of  the  crimes  as  to  which  I  am  charging 
you.  If  you  are  convinced  beyond  a  reasonable 
doubt  that  there  was  an  intent  to  take  the  de- 
ceased's life,  then  you  are  warranted  in  finding 
that  fact,  even  though  you  find  no  motive  for  the 
killing.  Motive,  or  absence  of  motive,  is  but  one 
of  the  aids  or  guideposts  to  help  you  in  your 
deliberations. 

The  main  issue  in  the  case  is,  did  these  defend- 
ants Byers  and  Gresh  plan  to  kill  Anna  Gresh  on        4196 
March  4th,   and  did   defendant   Byers   alone   or 
aided  and  assisted  by  defendant  Gresh  carry  out 
the  plan  and  kill  Anna  Gresh? 

Did  these  two  defendants  premeditate  and 
deliberate  in  order  to  effect  the  death  of  Anna 
Gresh? 

Did  defendant  Byers  stay  in  the  apartment 
awaiting  the  return  of  Anna  Gresh  and  after  she 
came  into  the  apartment  did  he  first  strike  her 
with  a  hammer  and  then  stab  her  with  a  knife .' 

Did  defendant   Gresh,   pursuant   to   the   plan, 
stay  in  the  bed  room  and  turn  up  the  radio  and         4-1Q7 
then  give  defendant  Byers  a  knife  to  be  used  to 
stab  the  deceased? 

If  two  persons  plan  to  kill  a  third,  and  if  but 
one  carries  out  the  plan  and  kills  that  person, 
both  would  be  guilty  of  murder  in  the  first  degree. 
Of  course,  if  two  persons  plan  to  kill  a  third  and 
both  participate  in  the  actual  killing,  then  both 
would  be  guilty  of  murder  in  the  first  degree. 

So  in  this  case  if  you  are  convinced  beyond  a 
reasonable  doubt  that  these  defendants  planned 
to  kill  Anna  Gresh,  and  pursuant  to  such  plan 
even  though  defendant  Byers  was  the  one  who 
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actually  did  the  killing,  both  defendants  would 
be  guilty  of  murder  in  the  first  degree.  Of  course, 
if  defendant  Gresh  aided,  assisted  or  participated 
in  the  killing  by  giving  defendant  Byers  a  knife 
to  be  used  to  kill  Anna  Gresh,  from  a  joint  delib- 
erate and  premeditated  design  to  effect  her  death, 
both  defendants  would  be  guilty  of  murder  in  the 
first  degree. 

If  from  all  the  evidence  you  are  convinced 
beyond   a   reasonable   doubt   that  the   defendant 

4199  Byers  killed  Anna  Gresh  or  aided,  assisted  or 
participated  in  her  killing  from  a  deliberate  and 
premeditated  design  to  effect  her  death,  it  is  your 
duty  to  find  him  guilty  of  murder  in  the  first 
degree. 

If  you  are  not  so  convinced,  it  is  equally  your 
duty  to  find  him  not  guilty  of  murder  in  the  first 
degree. 

If  from  all  the  evidence  you  are  convinced 
beyond  a  reasonable  doubt  that  the  defendant 
Theresa  Gresh  killed  Anna  Gresh  or  aided,  as- 
sisted or  participated  in  her  killing  from  a  delib- 

4200  erate  and  premeditated  design  to  effect  her  death, 
it  is  your  duty  to  find  her  guilty  of  murder  in  the 
first  degree. 

If  you  are  not  so  convinced,  it  is  equally  your 
duty  to  find  her  not  guilty  of  murder  in  the  first 
degree. 

If  you  conclude  that  a  defendant  is  guilty  of 
murder  in  the  first  degree  by  deliberate  and  pre- 
meditated design,  as  to  such  defendant  you  need 
not  deliberate  further  upon  the  other  degrees  of 
homicide. 

If  you  are  not  convinced  beyond  a  reasonable 
doubt  that  a  defendant  is  guilty  of  murder  in  the 
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first  degree,  or  if  you  are  unable  to  agree  upon 
a  verdict  of  murder  in  the  first  degree,  you  will 
then  pass  to  a  consideration  of  such  defendant's 
guilt  or  innocence  of  murder  in  the  second  degree. 

The  law  provides  that  the  killing  of  a  human 
being  is  murder  in  the  second  degree  when  com- 
mitted with  a  design  to  effect  the  death  of  the 
person  killed,  or  another,  but  without  deliberation 
and  premeditation. 

As  I  have  just  explained  to  you,  if  a  killing  is 
accomplished  with  premeditation  and  deliber-  4202 
ation,  the  crime  is  murder  in  the  first  degree.  If 
accomplished  by  design  to  take  the  life  of  the 
deceased  but  without  premeditation  and  deliber- 
ation, it  is  murder  in  the  second  degree. 

I  have  also  explained  to  you  how  a  person's 
intent  is  to  be  determined  and  what  factors  you 
may  consider  in  deciding  whether  or  not  the  kill- 
ing was  by  design,  which  means  with  an  intent  to 
take  life. 

If  you  find  beyond  a  reasonable  doubt  that  the 
defendant  Byers  killed  Anna  Gresh  or  aided, 
assisted  or  participated  in  such  killing  by  design  4203 
to  effect  her  death  but  without  premeditation  and 
deliberation,  it  is  your  duty  to  find  him  guilty  of 
murder  in  the  second  degree. 

If  you  are  not  so  convinced,  it  is  equally  your 
duty  to  find  him  not  guilty  of  murder  in  the 
second  degree. 

If  you  find  beyond  a  reasonable  doubt  that  the 
defendant  Theresa  Gresh  killed  Anna  Gresh  or 
aided,  assisted  or  participated  in  such  killing  by 
design  to  effect  her  death,  but  without  premedita- 
tion and  deliberation,  it  is  your  duty  to  find  her 
guilty  of  murder  in  the  second  degree. 
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If  you  are  not  so  convinced,  it  is  equally  your 
duty  to  find  her  not  guilty  of  murder  in  the  second 
degree. 

If  from  the  evidence  in  the  case  you  are  not 
convinced  beyond  a  reasonable  doubt  that  a  de- 
fendant is  guilty  of  murder  in  either  the  first  or 
second  degree,  or  if  you  are  unable  to  agree  on  a 
defendant's  guilt  as  to  one  of  those  crimes,  you 
will  then  pass  to  a  consideration  of  the  defendant 
Byers'  guilt  or  innocence  of  manslaughter  in  the 

4205  first  degree. 

You  will  not  consider  the  defendant  Gresh's 
guilt  or  innocence  of  manslaughter  in  the  first 
degree.  I  previously  explained  to  you  that  a 
youth  over  15  and  under  16  could  not  be  tried  for 
the  crime  of  manslaughter. 

You  will  remember  what  I  told  you  in  the  early 
part  of  the  charge  that  you  don't  have  to  consider 
the  crimes  in  the  order  that  I  have  suggested. 
You  can  start  to  consider  manslaughter  in  the 
first  degree  and  go  up  to  murder  in  the  second 
degree,  and  then  to  murder  in  the  first  degree; 

4206  or  y°u  can  start  with  murder  in  the  second  de- 
gree and  go  up  or  down.  You  may  take  them  in 
any  order  that  you  want.  That  is  your  privilege. 

Manslaughter  in  the  first  degree  is  the  killing 
of  a  human  being,  if  not  justifiable  or  excusable, 
when  committed  without  a  design  to  effect  death, 
but  in  the  heat  of  passion,  by  means  of  a  danger- 
ous weapon,  or  in  a  cruel  and  unusual  manner. 

A  dangerous  weapon  is  any  weapon  or  thing 
likely  to,  and  capable  of  inflicting  grievous  bodily 
harm  or  death  if  used  in  the  commission  of  an 
assault.  Grievous  bodily  harm  means  serious 
bodily  harm  as  distinguished  from  slight  injury. 
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The  words  " cruel  and  unusual"  as  used  in  the 
statute  are  to  be  understood  in  their  ordinary, 
every-day  meaning. 

The  Court  of  Appeals  which  as  I  told  you,  is 
the  highest  court  in  this  State,  referring  to  the 
expression  "cruel  and  unusual,"  said  that  the 
phrase  "must  be  read  as  the  average  intelligent 
man  would  read  it.  To  be  'cruel  and  unusual' 
the  manner  of  commission  of  a  homicide  must 
have  in  it  some  aggravating  element,  something 
out  of  the  ordinary,  something  shocking  or  bar-  4208 
baric. ' ' 

Heat  of  passion  means  while  angry,  on  the  spur 
of  the  moment,  without  plan  and  with  no  oppor- 
tunity for  reflection  or  thought.  It  means  to  lose 
one's  head,  to  lose  control,  to  become  excited 
whether  because  of  hate,  or  for  any  other  reason. 
The  surging  of  elemental  passions,  such  as  rage 
or  terror,  to  such  an  extent  as  to  blind  the  reason 
to  the  natural  consequences  of  an  act  is  "heat  of 
passion."  The  expression  does  not  necessarily 
imply  sex  passion. 

It  is  no  defense  to  the  crime  of  manslaughter  4209 
that  the  slayer  did  not  intend  to  cause  death.  An 
intent  to  kill  is  not  an  essential  element  of  the 
crime  of  manslaughter.  If  the  killing  had  been 
committed  with  a  design  or  intent  to  take  life, 
the  crime  would  be  murder.  In  manslaughter 
there  need  be  no  design  or  intent  to  kill,  but  the 
crime  is  one  committed  in  the  heat  of  passion. 

If  from  the  evidence  in  the  case  you  are  con- 
vinced beyond  a  reasonable  doubt  that  the  defend- 
ant Byers  unlawfully  killed  Anna  Gresh  under 
circumstances  not  amounting  to  murder  in  either 
the  first  or  second  degree,  but  in  the  heat  of  pas- 
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sion,  by  means  of  a  dangerous  weapon,  or  in  a 
manner  cruel  and  unusual,  it  is  your  duty  to  con- 
vict him  of  manslaughter  in  the  first  degree.  If 
you  are  not  convinced  beyond  a  reasonable  doubt 
that  the  defendant  unlawfully  killed  Anna  G-resh, 
it  is  equally  your  duty  to  find  him  not  guilty. 

It  is  for  you,  the  jury,  to  decide  what  the  facts 
are  in  this  case  and  where  the  truth  lies. 

It  is  your  duty  to  consider  all  of  the  testimony 

4211  and  all  of  the  evidence  in  the  case.  Consider  all 
of  the  testimony  given  by  the  witnesses  both  for 
the  People  and  the  defendants,  both  on  direct 
examination  and  on  cross  examination,  and  after 
having  considered  it  and  deliberated  upon  it,  it  is 
your  duty  to  try  to  arrive  at  a  verdict. 

The  possible  verdicts  which  you  may  render  in 
this  case  and  which  will  be  set  forth  on  the  chart 
handed  to  your  Foreman,  are  as  follows : 

As  to  the  defendant  William  Byers,  guilty  of 
murder  in  the  first  degree;  or  guilty  of  murder 
in  the  second  degree;  or  guilty  of  manslaughter 

4212  *n  ^e  nrs*  degree;  or  n°t  guilty  by  reason  of 
insanity;  or  not  guilty. 

As  to  the  defendant  Theresa  Gresh,  guilty  of 
murder  in  the  first  degree;  or  guilty  of  murder 
in  the  second  degree;  or  not  guilty. 

The  Court:  I  will  have  this  chart  that  I  re- 
ferred to  marked  for  identification,  and  the  Clerk 
will  please  pass  it  to  the  Foreman. 

(Chart  with  reference  to  form  of  verdict 
marked  Court's  Exhibit  2  for  Identification.) 

The  Court:  Now,  are  there  any  exceptions  to 
the  charge? 

Mr.  Sweeny:  I  have  no  exceptions,  Your 
Honor. 
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Mr.  Solomon:  As  regards  requests  or  just 
exceptions,  Your  Honor? 

The  Court:    Just  exceptions. 

Mr.  Solomon :  On  behalf  of  Byers  may  I  most 
respectfully  object  to  Your  Honor's  statement 
to  the  effect  that  the  only  question  for  the  con- 
sideration of  the  jury  was,  did  Byers  alone  com- 
mit the  crime,  and  if  not,  did  Byers  together  with 
the  defendant  Gresh  commit  the  crime. 

The  Court:     I  did  not  get  that.    Please  read         4214 
that. 

(The  record  was  repeated  by  the  Stenogra- 
pher.) 

The  Court:     I  did  not  say  any  such  thing. 

Mr.  Solomon:  I  will  rest  upon  the  record. 
Your  Honor  made  that  statement.   I  object  to  it. 

The  Court:  I  say  to  you  now  clearly,  you  will 
decide  whether  or  not  Byers  alone  killed  Anna 
Gresh.  Did  he  kill  her  aided  by  the  co-defendant 
Theresa  Gresh,  or  did  Theresa  Gresh  kill  her 
mother  unaided  by  Byers?  And  further  as  to 
Byers,  is  he  answerable  for  the  crime  even  if  he  4215 
committed  it  by  reason  of  the  fact  that  he  is 
suffering  from  such  a  defect  of  reason  as  not  to 
know  the  nature  and  quality  of  his  act  and  did  not 
know  the  difference  between  right  and  wrong? 

Now,  does  that  cover  it? 

Mr.  Solomon:  I  rest  upon  my  objection,  if 
Your  Honor  please,  to  Your  Honor's  statement. 

The  Court:  I  say,  that  is  what  I  intended  to 
charge,  and  I  repeat  it  to  the  jury. 

Mr.  Solomon:  I  further  object  in  Your 
Honor's  charge  to  the  jury  your  characterization 
in  the  discussion  of  the  defense  of  insanity  as  to 
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the  defendant  Byers,  which  I  quote:  "so-called 
insanity ' '. 

The  Court:  I  don't  recall  using  the  word  "so- 
called".  If  I  used  it — and  I  don't  think  I  did — 
then  I  ask  you  to  eliminate  that  word.  The  de- 
fendant Byers  has  produced  evidence  from  the 
witness  Dr.  Brown  in  which  he  says  that  he  is  not 
answerable  for  his  crime  even  if  he  committed  it 
because  of  legal  insanity.    He  has  the  right  to 

4217  introduce   that  defense   the   same   as   any   other 
defense. 

Mr.  Solomon:  I  further  object  at  this  time,  if 
Your  Honor  please,  to  the  order  of  consider- 
ation— 

The  Court:    Will  you  please  talk  up  louder? 

Mr.  Solomon :  I  am  trying  to  read  my  notes. 
I  object  at  this  time,  if  Your  Honor  please,  to 
your  Honor's  instructions  to  the  jury  of  the 
necessity  of  their  consideration  of  the  various 
elements  of  the  various  degrees  of  crime  sub- 
mitted, on  the  ground  that  if  they  find  that  the 
01ft  defendant  Byers  is  insane  that  there  is  no  pos- 
sible consideration  for  them  of  any  degree  of 
crime. 

The  Court :  I  so  charge.  If  you  find  that  he 
is  legally  insane  he  cannot  be  guilty  of  any  crime, 
either  murder  in  the  first  degree,  murder  in  the 
second  degree  or  manslaughter.  But  if  you  find 
him  not  guilty  on  that  ground,  you  report  your 
verdict,  as  the  chart  indicates,  not  guilty  because 
of  insanity.  On  the  other  hand,  you  have  a  right 
from  the  evidence  to  find  him  not  guilty  on  the 
basis  that  he  had  nothing  to  do  with  the  killing 
and  did  not  participate  in  it. 
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Mr.  Solomon:  I  further  object  to  Your  Honor's 
charge  wherein  Your  Honor  gives  to  the  jury 
the  impression  that  they  must  not,  that  they 
need  not  consider  the  medical  question  of  the 
defendant  Byers'  sanity,  and  say  that  that  is 
not  the  law,  that  they  must  inevitably  consider 
that  in  order  to  come  to  a  conclusion  as  to  whether 
he  is  legally  insane. 

The  Court:  I  say  to  you  now,  as  I  intended 
to  say  in  the  main  charge,  you  must  consider  all  4220 
the  evidence  given  by  any  witness  in  coming  to 
a  decision,  whether  it  be  a  doctor,  a  detective 
or  a  lay  person.  The  extent  to  which  you  will 
give  credit  to  that  testimony  is  entirely  for  you 
to  decide.  You  and  you  alone  are  the  sole  judges 
as  to  what  weight  you  will  give  to  any  testi- 
mony. 

Mr.  Solomon :  I  believe  Your  Honor  inad- 
vertently stated  that  Byers  was  arrested  on  the 
16th.  I  believe  he  was  arrested  on  the  15th,  the 
day  before  the  16th.  Your  Honor  stated  in  the 
charge  that  he  was  arrested  on  the  16th,  the  day  j.ooi 
before  he  was  brought  to  the  District  Attorney's 
office. 

The  Court:  Gentlemen  of  the  jury,  your  recol- 
lection as  to  the  date  of  the  arrest  will  be  con- 
trolling. 

Mr.  Solomon:  I  respectfully  object  to  Your 
Honor's  charge  as  regards  the  elements  the  jury 
must  consider  on  the  question  of  the  voluntari- 
ness of  the  statement  of  Byers,  on  the  ground 
that  Your  Honor  continuously  stressed  and 
brought  forth  only  the  question  of  fear  induced 
by  threats  and  left  out  the  question  of  stipula- 
tion and  promise. 
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The  Court:  I  didn't  leave  out  the  stipulation 
of  promise.  I  definitely  charged  on  that  and 
said  that  I  do  not  recall  in  the  record  any  stipula- 
tion on  the  part  of  the  District  Attorney  that 
there  would  be  no  prosecution. 

Mr.  Solomon:  I  further  object  to  that  and 
state  that  is  what  Your  Honor's  statement  was. 
It  is  my  understanding  that  that  was  what  Your 
Honor  stated.  I  object  to  that  and  say  that  is 
422'$  a  <luestion  f°r  the  jury  to  decide  and  Your  Honor 
has  no  right  to  make  any  such  statement  on  the 
record. 

The  Court:  I  say  to  the  jurors  that  if  from 
the  evidence  in  this  case  you  come  to  the  con- 
elusion  that  Byers  or  Gresh  made  statements 
under  a  promise  of  immunity  given  by  the  Dis- 
trict Attorney,  then  it  is  your  duty  to  disregard 
those  statements. 

Mr.  Solomon:  I  object  to  Your  Honor's  charge, 
wherein  Your  Honor  stated  that  a  juror  must 
give  reasons  for  a  reasonable  doubt. 

The  Court :  I  did  not  say  that  at  all.  A  juror 
4224  can  remain  silent  and  he  does  not  have  to  give 
any  reasons.  I  merely,  in  defining  what  a  rea- 
sonable doubt  was,  said  it  is  that  kind  of  a  doubt 
which,  "if  a  fellow  juror  asked  you  to  give  him 
a.  reason  for  the  doubt,  you  could  assign  a  rea- 
son for  your  doubt." 

Mr.  Solomon :  I  may  be  wrong  in  my  hearing 
of  what  Your  Honor  said,  but  that  was  my  im- 
pression, and  in  order  to  protect  the  record  I 
did  object  to  that. 

The  Court :    All  right. 

Mr.  Solomon :  I  further  object  to  Your  Hon- 
or's  so-called  clarification  by  example  and  story, 
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with  all  due  respect  to  Your  Honor,  on  the  ground 
it  is  not  a  fair  statement  by  clarification. 

I  further  object  on  the  record  to  Your  Honor's 
references  to  the  evidence  and  point  out  that 
Your  Honor  did  not  refer  with  emphasis  on  all 
the  evidence,  nor  did  Your  Honor  take  up  what 
was  said  in  parts  on  cross  examination  and  refer 
to  the  same. 

The  Court:  I  have  now  charged  the  jury  for 
three  hours.  If  I  attempted  to  give  more  de-  4226 
tailed  summaries  on  direct  and  cross  examination, 
the  charge  not  alone  would  be  too  long,  it  would 
be  too  burdensome.  I  told  you  that  I  only  re- 
ferred to  the  testimony  to  refresh  your  recollec- 
tion of  what  testimony  was  given.  You  will 
decide  the  case  upon  all  the  evidence  that  was 
given.  I  repeat,  the  fact  that  I  referred  to  some 
evidence  and  left  some  evidence  out  does  not 
mean  that  I  regard  what  I  said,  that  portion 
that  I  referred  to,  as  important  and  what  I  left 
out  as  unimportant.  What  evidence  is  impor- 
tant or  unimportant  is  entirely  up  to  you.  You 
are  the  sole  judges  of  the  importance  of  evidence 
and  the  testimony  that  was  given. 

Mr.  Solomon :  I  further  object,  if  Your  Honor 
please,  with  all  due  respect  to  Your  Honor,  to 
Your  Honor's  coupling  of  the  youth  of  the  de- 
fendant and  the  holding  of  beer  parties  as  a 
basis  for  prejudice  or  sympathy,  as  a  reflection 
by  the  Court  as  to  the  possible  weight  the  jury 
could  give  to  these  relative  factors. 

The  Court :  I  think  that  was  helpful  to  a  de- 
fendant, because  what  I  intended  to  bring  out 
by  that  statement  was  that  "If  you  are  not  con- 
vinced  that    a    defendant    on    March    4th    killed 
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Anna  Gresh,  the  mere  fact  that  there  was  Anna 
Gresh's  body  in  the  bath  tub,  and  with  the  knowl- 
edge that  the  body  was  in  the  bath  tub  parties 
were  then  held,  that  the  holding  of  these  parties 
shouldn't  prejudice  your  minds  in  considering 
what  happened  on  March  4th."  I  thought  it  was 
helpful  to  the  defendants  to  bring  that  out.  I 
repeat  to  the  jury,  you  keep  your  eye  on  the  ball 
as  to  what  happened  on  March  4th. 
4029  Mr.   Solomon :    I  most  respectfully,  and  with 

all  due  deference  to  Your  Honor,  object  to  Your 
Honor's  statement  as  regards  what  Your  Honor 
thought  was  helpful  or  not  helpful  to  the  defense, 
or  either  one  of  these  defendants. 

The  Court:  I  repeat  that  that  was  the  only 
purpose  of  telling  it  to  the  jury. 

Mr.  Solomon :  I  ask  Your  Honor  to  instruct 
the  jury  that  Your  Honor  was  not  motivated  in 
your  giving  of  the  charge  by  a  desire  to  help  the 
defense   or  hurt  the  defense. 

The  Court:  I  so  instruct  the  jury.  I  am  here 
to  stay  right  down  the  middle,  to  instruct  the 
jurors  on  the  law  applicable  to  the  facts,  and 
they  are  to  apply  the  law  to  the  facts  as  they 
find  them.  As  I  told  the  jurors,  under  the  law 
the  Judge  has  no  right  to  decide  facts,  and  that 
if  any  juror  for  one  moment  thought  I  had  an 
opinion  concerning  the  facts  in  the  case,  it  is 
your  duty  to  pay  no  attention  to  that  because 
you  must  decide  the  case  upon  your  own  thinking 
and  your  own  judgment. 

Mr.  Solomon :  And  as  a  last  objection,  if  Your 
Honor  please,  I  will  object  to  the  possible  infer- 
ence from  Your  Honor's  charge  that  the  jury, 
in  order  to  find  the  defendant  not  guilty  by  rea- 
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son  of  insanity,  must  adjudicate  or  inquire  into 
the  question  of  insanity  as  of  March  4th  and  of 
the  present  date,  and  I  ask  Your  Honor  to  charge 
on  that  point  that  the  jury  can  only  consider  the 
sanity  of  the  defendant  on  March  4th.  I  ask 
Your  Honor  to  charge  that. 

The  Court:  I  so  instruct  the  jury.  I  merely 
mentioned  the  fact  that  the  doctor,  Dr.  Brown, 
said  that  the  defendant  Byers  was  in  the  same 
mental  condition  now  as  he  was  on  March  4th,  4232 
but  your  decision  on  the  issue  of  insanity  must 
be  based  upon  his  condition  of  mind  on  March 
4,  1954. 

Mr.  Solomon:  I  object  to  Your  Honor's  charge 
wherein  the  impression  is  created  that  the  ad- 
mission or  confession,  because  of  the  finding  by 
the  jury  of  its  voluntary  nature,  and  no  corrobo- 
ration thereof,  necessitates  a  verdict  of  guilty. 

The  Court:  I  don't  understand  that.  Please 
repeat  that. 

(The  record  was  repeated  by  the  Stenogra- 
pher.) 

The  Court:  I  didn't  say  anything  of  the  sort, 
and  you  may  have  your  exception.  I  am  sorry 
if  you  think  I  said  that. 

Mr.  Solomon:  That  is  the  basis  for  the  de- 
fendant's objections  at  this  time,  if  Your  Honor 
please. 

The  Court:    Any  other  exceptions:' 

Mr.  Solomon :    No,  Your  Honor. 

The  Court:  Mr.  Sweeny,  on  behalf  of  himself 
and  the  other  attorneys  representing  the  defend- 
ant Gresh,  has  handed  up  thirty  requests  to 
charge.  Please  mark  those  requests  for  iden- 
tification. 


4233 
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(Requests  to  charge  on  behalf  of  defend- 
ant Theresa  Gresh  marked  Court's  Ex- 
hibit 3  for  Identification.) 

The  Court:  I  rule  as  to  request  number  one 
I  have  already  charged  that.  Do  you  disagree 
with   that? 

Mr.  Sweeny:  I  would  appreciate  it,  Judge,  if 
you  would  read  that  in  my  language. 

The  Court :    Although,  in  my  opinion,  I  have 

4^35         already  charged  on  that,  I  will  charge  it  in  the 

language  requested.     I  am  requested  to  charge : 

"That  murder  in.  the  first  degree  is  the  killing 
of  a  human  being  from  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  the  person 
killed,  and  that  the  both  elements  must  exist  and 
neither  alone  is  sufficient  to  constitute  the  crime, 
and  if  the  jury  has  a  reasonable  doubt  that  both 
exist,  it  must  find  the  defendant  Theresa  Gresh 
not  guilty  of  murder  in  the  first  degree." 

I  so  charge.  Request  number  two  I  refuse  to 
charge  except  as  already  charged,  with  an  ex- 
4236         ception  to  the  defendant. 

Request  number  three  I  refuse  to  charge  ex- 
cept as  already  charged,  with  an  exception  to  the 
defendant. 

Request  number  four,  I  have  already  charged 
on  that.  If  you  want  me  to  use  your  language 
I  will  use  the  language  you  suggest. 

Mr.  Sweeny:  No,  Your  Honor.  I  except  to 
what  you  have  already  charged. 

The  Court:  All  right.  Request  number  five, 
I  rule  I  have  already  charged  on  that,  and  if 
you  want  me  to  use  the  language  that  you  sug- 
gest, I  will  use  that. 
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Ik. 


Mr.  Sweeny:  No,  Your  Honor.  You  will  give 
me  an  exception.  I  don't  request  you  to  read 
it  in  that  form.  I  believe  it  already  has  been 
charged. 

The  Court:  I  rule  the  same  as  to  six  and 
seven,  that  I  have  already  charged  these. 

Mr.  Sweeny:    I  agree  with  that,  Your  Honor. 

The  Court :  As  to  number  eight,  I  rule  I  have 
already  charged  that,  but  if  you  want  me  to  I  will 
charge  in  the  language  that  you  request.  4238 

Mr.  Sweeny:  Would  Your  Honor  charge  that 
in  that  language? 

The  Court :    All  right,  number  eight : 

"If  the  evidence  merely  creates  the  suspicion 
of  the  defendant  Gresh 's  guilt,  or  the  thought 
that  she  is  possibly  or  probably  guilty,  then  the 
minds  of  the  jury  are  in  a  state  of  reasonable 
doubt,  and  the  defendant  is  entitled  to  the  bene- 
fit of  such  reasonable  doubt  and  the  jury  must 
find  the  defendant  not  guilty." 

I  so  charge.     As  to  number  nine,  I  hold  that 
I  have  already  charged  it,  but  if  you  want  me 
to  use  the  language  that  you  request,  I  will  use         4^oy 
your  language. 

Mr.  Sweeny:  If  you  will,  please,  Your  Honor, 
the  charge  as  I  have  it  there. 

The  Court :    I  am  requested  to  charge : 

"If  upon  consideration  of  all  the  evidence  the 
jury  is  of  the  opinion  that  the  evidence  against 
the  defendant  is  equally  balanced,  their  verdict 
must  be  that  of  not  guilty." 

I  so  charge.  Number  ten,  I  refuse  to  so  charge 
in  the  language  requested,  with  an  exception  to 
the  defendant. 
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Number  eleven,  I  refuse  to  so  charge  in  the 
language  requested,  with  an  exception  to  the  de- 
fendant. 

Number  12,  I  have  already  charged  and  I  re- 
fuse to  charge  in  the  language  as  requested,  with 
an  exception  to  the  defendant.  I  tell  counsel  the 
reason  for  my  decision  on  that  is  the  use  of  the 
word  "all"  in  the  last  line  of  that  request. 

Request  number  thirteen,  I  refuse  to  charge, 

4241  w^h  an  exception  to  the  defendant. 

Request  number  fourteen,  I  refuse  to  charge, 
with  an  exception  to  the  defendant. 

If  you  want  me  to  I  will  charge  request  number 
fifteen. 

Mr.  Sweeny:  If  Your  Honor  would  be  good 
enough  to  do  that. 

The  Court :    I  am  requested  to  charge  the  jury : 

"The  jury  are  not  bound  to  believe  or  attach 
any  weight  or  credit  to  a  confession  on  the  ground 
alone  that  the  Court  has  decided  that  it  was  ad- 
missible and  might  be  heard  by  them.    The  jury 

4242  has  the  same  freedom  of  action  in  reference  to 
confessions  that  they  have  in  regard  to  other  tes- 
timony in  the  case." 

I  so  charge.  Do  you  want  me  to  charge  sixteen? 

Mr.  Sweeny :  I  think  Your  Honor  has  charged 
that  already. 

The  Court:  So  you  withdraw  the  request  as 
to  sixteen? 

Mr.  Sweeny :    Yes,  Your  Honor. 

The  Court:  Request  number  seventeen  is  re- 
fused in  the  language  requested,  with  an  excep- 
tion to  the  defendant. 

Request  number  eighteen  is  refused  in  the  lan- 
guage requested,  with  an  exception  to  the  de- 
fendant. 
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Request  number  nineteen  I  have  already 
charged,  but  if  you  want  me  to  use  your  language, 
Mr.  Sweeny — 

Mr.  Sweeny:  No,  Your  Honor,  I  think  that  has 
already  been  charged. 

The  Court :  Request  number  twenty  is  refused 
in  the  language  requested,  with  an  exception  to 
the  defendant. 

Request   number   twenty-one,   I   think   I   have 
covered  that  in  the  main  charge,  but  if  you  want         4244 
me  to  use  your  language  I  will  be  glad  to  do  that. 

Mr.  Sweeny:  Yes,  Your  Honor,  I  would  ap- 
preciate it  if  you  would  care  to  do  it. 

The  Court :    I  am  asked  to  charge : 

"That  the  defendant  Theresa  Gresh,  detained 
and  deprived  of  her  liberty  under  the  jurisdiction 
of  the  Children's  Court  and  in  the  House  of  the 
Good  Shepherd,  was  not  obligated  nor  required 
to  make  a  statement  to  any  police  officer  or  dis- 
trict attorney  or  magistrate  or  court." 

I  so  charge.  But  if  she  did,  it  is  for  the  jury 
to  say  what  she  did  say  and  what  the  truth  is.         4245 

Mr.  Sweeny:  Would  Your  Honor  add  to  that 
whether  it  was  voluntary  or  not? 

The  Court:  I  again  repeat,  when  we  use  the 
word  "voluntary",  the  average  lay  person  may 
get  the  wrong  idea  about  the  word.  For  example, 
as  I  said  in  the  main  charge,  if  you  feel  a  person 
in  the  making  of  a  statement  was  misled  into 
making  it — for  instance,  if  the  police  go  to  A  and 
say,  "You  might  as  well  talk.  B  told  us  all  about 
it,"  when  in  fact  B  had  not  said  a  word;  then 
they  go  to  B  and  say,  "Now,  listen  B,  A  told  us 
all  about  it,"  pitting  one  against  the  other  and 
getting  statements  of  the  two,  a  lay  person  might 
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say  under  those  circumstances  that  was  not  volun- 
tary, they  fooled  it  out  of  him.  That  is  why  I 
don't  use  the  word  voluntary  but  use  the  lan- 
guage of  the  law,  and  the  language  of  the  law  is 
that  "A  confession  of  a  defendant,  whether  in 
the  course  of  a  judicial  proceeding  or  to  a  private 
person,  can  be  used  in  evidence  against  him  un- 
less made  under  the  influence  of  fear  produced 
by  threats,  or  unless  made  upon  a  stipulation  of 

4247  the  District  Attorney  that  he  shall  not  be  prose- 
cuted therefor." 

I  have  finished  reading  the  language  of  the 
statute,  but  the  decisions  have  held  that  under 
threats,  of  course,  should  be  included  any  beating. 
That  is  why  I  included  in  the  main  charge  the 
language  of  Section  395,  which  is  that  "A  con- 
fession is  admissible  unless  made  under  the  in- 
fluence of  fear  produced  by  threats,  or  unless 
made  upon  a  stipulation  of  the  District  At- 
torney. ' ' 

But  I  repeat,  the  burden  of  proof  is  always  on 

4248  the  prosecution,  and  unless  you  are  convinced  be- 
yond a  reasonable  doubt  of  any  fact  necessary  to 
a  conviction,  you  cannot  use  that  fact  as  against 
the  defendant. 

The  defendant  is  never  required  to  prove  his 
innocence.  And  so  in  the  matter  of  confessions 
unless  you  are  convinced  beyond  a  reasonable 
doubt  that  it  was  not  obtained  because  of  fear 
produced  by  threats,  or  not  obtained  because  of 
a  stipulation  of  the  District  Attorney,  then  you 
would  have  no  right  to  consider  that  confession 
in  deciding  the  guilt  or  innocence  of  a  particular 
defendant. 
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Mr.  Sweeny:  If  Your  Honor  please,  may  I 
except  to  that  to  this  extent,  that  Your  Honor's 
quotation  of  395  applies  only  to  the  admissibility 
of  the  confession,  but  after  the  confession  is  ad- 
mitted, I  request  in  number  twenty-four — 

The  Court:  Wait  a  minute.  I  haven't  reached 
that.  Then,  what  weight  you  will  give,  how  much 
of  the  statement  or  confession  you  believe,  is  en- 
tirely up  to  the  jury. 

Mr.  Sweeny :    Including  in  that,  Judge —  4250 

The  Court :  Who  made  it  and  the  circum- 
stances under  which  it  was  made? 

Mr.  Sweeny:  That  is  right,  and  those  would 
go  to  the  weight  and  value  of  whatever  was  said, 
or  however  it  was  said. 

The  Court :  I  so  charge.  You  would  have  to 
know  who  made  it,  where  it  was  made,  and  all  the 
circumstances  under  which  it  was  made  before 
deciding  what  weight  you  would  give  to  that  par- 
ticular testimony. 

We  were  up  to  number  twenty-one? 

Mr.  Sweeny:  We  finished  twenty-one,  Judge.  4251 

The  Court:  Now,  twenty-two,  I  refuse  to 
charge  in  the  language  requested,  with  an  excep- 
tion to  the  defendant. 

Now,  twenty-three,  I  am  asked  to  charge  that 
a  person  who  is  under  arrest  is  entitled  to  com- 
municate with  an  attorney  and  to  the  aid  and 
services  of  an  attorney  before  making  a  state- 
ment of  any  kind.  I  so  charge,  but  I  add  that  if, 
in  spite  of  the  fact  that  a  defendant  did  not  have 
aid  and  service  of  a  lawyer  before  making  a  state- 
ment, and  if  the  defendant  does  make  a  state- 
ment not  under  the  influence  of  fear  produced  by 
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threats,  or  because  of  a  stipulation  by  the  Dis- 
trict Attorney  for  immunity,  then  you  have  a 
right  to  consider  the  statement.  It  does  not  rule 
out  the  consideration  of  the  statement. 

Mr.  Sweeny :  May  I  have  an  exception  to  that, 
Judge? 

The  Court:  You  may.  I  will  not  charge  num- 
ber twenty-four  in  the  language  requested  be- 
cause of  the  word  "voluntary",  but  I  will  charge 

4253  everything  except  that  word  "voluntary"  and 
will  then  substitute  something  in  place  of  the 
word  "voluntary".  I  will  charge  the  jury  that 
the  jury  has  the  right  to  consider  defendant's 
detention  in  the  station  house  and  in  the  District 
Attorney's  office,  and  any  unnecessary  delay  in 
the  arraignment  of  the  defendant,  and  all  the  cir- 
cumstances surrounding  the  taking  of  her  con- 
fession in  determining  whether  the  confession  was 
made  under  the  influence  of  fear  produced  by 
threats. 

Mr.  Sweeny:    May  I  have  an  exception? 

4254  ^^e  Court:  You  may.  Number  twenty-five  I 
have  covered  in  the  main  charge  and  refuse  to 
charge  in  the  language  requested.  Exception  to 
the  defendant. 

Number  twenty-six  I  have  covered  in  the  main 
charge,  and  I  refuse  to  charge  in  the  language 
requested,  with  an  exception  to  the  defendant. 

Number  twenty-seven  is  covered  in  the  main 
charge.  Is  there  any  doubt  in  your  mind  on  that? 

Mr.  Sweeny:    Will  you  give  me  an  exception? 

The  Court:  I  am  not  refusing  to  charge.  I 
say  I  have  covered  it  in  the  main  charge.  If  there 
is  any  doubt  in  your  mind,  I  will  read  it  as  you 
request. 
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Mr.  Sweeny:  Yes,  if  you  will  charge  in  the 
language  requested. 

The  Court:  "Even  if  you  find  that  the  sub- 
stance of  the  confession  is  factually  true,  you 
must,  nevertheless,  disregard  the  confession,  if 
you  find  it  was  involuntary." 

I  have  explained  to  the  jury  that  the  language 
of  the  statute  does  not  use  the  word  ''voluntary" 
or  "involuntary",  although  we  have  loosely  in 
the  law  referred  to  it  as  a  voluntary  confession  or  4256 
an  involuntary  confession,  and  I  repeat  the  lan- 
guage of  the  statute,  that  the  only  confessions  or 
statements  barred  are  those  made  under  the  in- 
fluence of  fear  produced  by  threats,  which,  of 
course,  would  include  beatings,  or  unless  made 
upon  a  stipulation  of  the  District  Attorney  that 
there  would  be  no  prosecution. 

Mr.  Sweeny:    May  I  have  an  exception? 
The  Court :    You  may  have  an  exception. 
Number  twenty-eight  I  refuse  to  charge  in  the 
language  requested,  with  an  exception  to  the  de- 
fendant. 4257 
Do  you  want  me  to  charge  twenty-nine? 
Mr.  Sweeny:    Yes,  if  Your  Honor  will. 
The  Court:    I  am  requested  to  charge,  and  I 
do  charge: 

"That  mere  passivity  and  indifference  on  the 
part  of  Theresa  Gresh  before  or  at  the  time  of 
the  entrance  of  Anna  Gresh  into  the  apartment 
prior  to  the  contact  between  William  Byers  and 
the  decedent,  and  the  mere  utterance  of  words 
before  the  event  that  sounded  in  bare  permission 
but  without  active  participation  by  deed  before 
or  at  the  time  of  the  killing  in  the  acts  affecting 
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the  killing'  would  not  make  the  defendant  Theresa 
Gresh  an  accessory  or  accomplice  or  principal  in 
the  crime  charged  in  the  indictment." 
I  so  charge.  I  will  read  number  thirty: 
"That  mere  acquiescence  in  the  concealing  of 
the  body  of  the  victim,  to  the  extent  that  the  de- 
fendant Theresa  Gresh  was  aware  of  such  con- 
cealing does  not  in  and  of  itself  establish  prima 
facie  the  guilt  of  the  defendant  Theresa  Gresh 

4259  °f  ^he  crmle  charged  in  the  indictment." 

I  so  charge. 

Mr.  Sweeny:  If  Your  Honor  please,  my  asso- 
ciate calls  my  attention  to  his  recollection  when 
you  read  number  one  the  request  asked  that  both 
elements  must  exist  and  neither  alone  is  sufficient 
to  constitute  the  crime.  That  is  what  I  thought 
you  read. 

Mr.  Berlan:  I  thought  it  sounded  like  "either". 

The  Court :  Will  you  please  go  back  to  number 
one  ?  One  of  the  jurors  would  like  to  have  twenty- 
nine  re-read. 

4260  ^r"  Sweeny:   First  let  us  re-read  number  one. 
(Request  number  one  was  repeated  as  follows:) 

"That  murder  in  the  first  degree  is  the  killing  of 
a  human  being  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  person 
killed  and  that  the  both  elements  must  exist  and 
neither  alone  is  sufficient  to  constitute  the  crime 
and  if  the  jury  has  a  reasonable  doubt  that  both 
exist  it  must  find  the  defendant  Theresa  Gresh 
not  guilty  of  murder  in  the  first  degree." 

The  Court:  You  have  asked  me  to  re-read 
number  twenty-nine.  This  is  the  request  on  the 
part  of  defendant's  attorney  that  I  charged, 
and  I  so  charge : 
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"That  mere  passivity  and  indifference  on  the 
part  of  Theresa  Gresh  before  or  at  the  time  of 
the  entrance  of  Anna  Gresh  into  the  apartment 
prior  to  the  contact  between  William  Byers  and 
the  decedent  and  the  mere  utterance  of  words 
before  the  event  that  sounded  in  bare  permission 
but  without  active  participation  by  deed  before 
or  at  the  time  of  the  killing  in  the  acts  effecting 
the  killing  would  not  make  the  defendant  Theresa 
Gresh  an  accessory  or  accomplice  or  principal  in  4262 
the  crime  charged  in  the  indictment." 

That  is  the  language  requested,  and  I  am  so 
charging.  In  other  words,  I  don't  draw  up  the 
request,  and  it  is  not  for  me  to  change  the  lan- 
guage. I  either  do  or  I  don't  go  along  with  the 
request. 

Just  as  I  was  about  to  start  the  charge  of  the 
Court  there  were  given  to  me  the  requests  to 
charge  on  behalf  of  the  defendant  Byers.  I  will 
now  have  them  marked  for  identification. 

(Requests   to  charge   on  behalf   of  defendant         Anao 
Byers  marked  Court's  Exhibit  4  for  Identifica- 
tion.) 

Mr.  Sweeny:  "With  respect  to  my  request  to 
charge  No.  2,  I  once  again  ask  your  Honor  to  read 
that  in  the  language  of  the  request,  if  your  Honor 
sees  fit  to  do  so. 

The  Court:    No,  I  decline. 

Mr.  Sweeny:  All  right.  You  have  already 
given  me  an  exception. 

The  Court :  Of  course  I  have  given  you  an  ex- 
ception. Any  time  I  refuse  any  request  you  have 
an  exception. 


1422 

4264  Requests  and  Exceptions  to  Charge  on  Behalf  of 

Defendant  Byers 

Mr.  Sweeny:    Yes,  sir. 

The  Court :  Now,  I  said  the  requests  on  behalf 
of  the  defendant  Byers  were  only  given  to  me 
just  as  I  was  about  to  start  charging  the  jury  and 
so  I  will  ask  your  indulgence  as  I  go  over  them 
and  double-check  the  requests  at  this  time. 

Request  No.  1 :  I  refuse  to  charge,  with  an 
exception  to  the  defendant. 

I  refuse  Request  No.  2,  as  covered  by  the  main 

4265  charge. 

Request  No.  3  I  think  I  have  covered  in  the 
main  charge,  but  if  you  want  it  I'll  read  it  in 
your  language. 

Mr.  Solomon:    Yes,  your  Honor. 

The  Court  (reading  Request  No.  3):  "If  the 
jury  has  any  doubt  as  to  whether  Byers  killed 
Anna  Gresh,  but  believe  only  that  he  placed  her 
body  in  the  tub  after  she  had  already  been  killed 
by  someone  other  than  himself,  he  must  be  given 
the  benefit  of  such  doubt  and  the  verdict  must  be 
not  guilty  of  murder  against  defendant  Byers." 

4266  T  so  charge. 

No.  4:  That's  covered  in  the  main  charge.  I 
charged  on  motive. 

Mr.  Solomon:  I  ask  your  Honor  to  read  the 
request  to  charge. 

The  Court:  I  refuse  Request  No.  4  because  it 
has  been  covered  in  the  main  charge. 

No.  5:  I  believe  that's  been  amply  covered  in 
the  main  charge.  If  you  want  me  to  use  your 
language,  I'll  do  so. 

Mr.  Solomon :  I  will  ask  your  Honor  to  read  it. 

The  Court  (reading  Request  No.  5):  "If  the 
jury  finds  that  defendant  Byers  unlawfully  killed 


1423 

Requests  and  Exceptions  to  Charge  on  Behalf  of        4267 
Defendant  Byers 

Anna  Gresh  by  a  design  to  effect  her  death,  but 
without  premeditation  and  deliberation,  you  must 
acquit  defendant  Byers  of  murder  in  the  first 
degree. ' ' 

I  so  charge.   Do  you  want  No.  6? 

Mr.  Solomon:    Yes,  I  do. 

The  Court :  All  right,  I  am  requested  to  charge 
that  "If  the  jury  finds  that  defendant  Byers  did 
not  kill  Anna  Gresh,  but  that  he  found  her  lying 
on  the  floor  already  dead  when  he  returned  to  d9fi3 
the  apartment,  they  must  find  him  not  guilty  of 
murder  in  the  first  or  second  degree,  or  man- 
slaughter— even  though  the  jury  finds  that  he 
assisted  in  cleaning  up  the  blood  and  placing  the 
body  of  Anna  Gresh  in  the  bathtub." 

I  so  charge. 

No.  7:   That's  been  covered  in  the  main  charge. 

Mr.  Solomon:  I  ask  your  Honor  to  charge  in 
the  language  of  the  request. 

The  Court :  Do  you  honestly  say  that  motive 
wasn't  covered  in  the  main  charge? 

Mr.  Solomon :  I  ask  your  Honor  to  read  the 
request  to  charge  in  the  language  submitted. 

The  Court:  All  right.  Number  7:  "The  jury 
may  consider  question  of  Byers'  motive  or  lack 
of  motive  to  commit  the  crime  charged. ' ' 

I  charged  that  in  the  main  charge.   I  repeat  it. 

No.  8:  I  charge  "The  facts  proved  must  not 
only  point  to  Byers'  guilt,  but  must  be  incon- 
sistent with  his  innocence." 

I've  charged  No.  9.  Do  you  want  me  to  re- 
peat it? 

Mr.  Solomon  :    Yes,  your  Honor. 

The  Court :  Using  your  language,  I  will :  "To 
find  defendant  Byers  guilty  of  murder  in  the  first 
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degree,  the  People  must  prove  beyond  a  reason- 
able doubt  that  the  homicide  was  committed  by 
him  from  a  deliberate  and  premeditated  design 
to  effect  the  death  of  Anna  Gresh." 

Mr.  Dermody :  Your  Honor,  at  this  point  may 
I  register  an  objection  as  to  this — 

The  Court :  Or — and  I  add  that — or  if  he  aided 
and  assisted  in  the  killing,  he  would  be  equally 
guilty  as  if  he  had  done  it  by  himself. 

4271  Mr-  Dermody:  Your  Honor,  I  was  about  to 
register  an  objection  to  this  procedure,  where  ob- 
viously you  have  covered  the  requests  in  the  main 
charge,  for  counsel  to  insist  on  a  repetition. 

The  Court:  All  right.  No.  10:  covered  in  the 
main  charge  and  I  decline  to  repeat  it.  Exception 
to  the  defendant. 

No.  11 :  covered  by  the  main  charge.  I  refuse 
to  repeat  it.   Exception  to  the  defendant. 

No.  12 :  covered  by  the  main  charge.  I  refuse 
to  read  it  in  the  language  requested.  Exception 
to  the  defendant. 

4272  No.  13:  covered  by  the  main  charge.  I  refuse 
to  repeat  it.   Exception  to  the  defendant. 

No.  14:  covered  by  the  main  charge.  I  refuse 
to  repeat  it  in  the  language  requested.  Exception 
to  the  defendant. 

No.  15 :  I  refuse  to  so  charge.  Exception  to  the 
defendant. 

No.  16:  I  refuse  to  so  charge.  Exception  to 
the  defendant. 

No.  17:  I've  already  covered  it  by  the  main 
charge,  but  if  you  want  me  to  use  your  language, 
I  will. 

Mr.  Solomon:    I  have  asked  your  Honor — 
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The  Court  (reading  Request  No.  17):  "The 
fact  that  the  Court  failed  to  refer  to  any  par- 
ticular testimony  does  not  mean  that  the  Court 
considered  more  important  the  testimony  he  has 
referred  to.  It  is  your  duty  to  consider  all  of  the 
testimony  given  by  all  of  the  witnesses." 

I've  repeated  that  several  times. 

Mr.  Dermody:  That's  what  I  am  objecting  to, 
your  Honor,  this  constant  repetition. 

The  Court:     Please,  it's  much  easier  to  do  it         4274 
this  way.  I'll  charge  Requests  18  and  19. 

Request  No.  18:  "A  defendant  charged  with 
crime  may  interpose  as  many  defenses  as  he  de- 
sires, even  though  such  defenses  are  inconsistent 
with  each  other." 

I  so  charge. 

Request  No.  19:  "The  fact  that  the  defendant 
Byers  pleaded  the  defense  of  insanity  on  March 
4, 1954,  cannot  be  taken  by  you  to  be  an  admission 
that  he  killed  Anna  Gresh  or  participated  in  the 
killing."  I  so  charge. 

I  decline  Request  No.  20,  with  exception  to  the         4275 
defendant. 

I  decline  Request  No.  21,  with  exception  to  the 
defendant. 

Request  No.  22:  I  am  requested  to  charge  "If 
the  jury  has  any  reasonable  doubt  as  to  the 
sanity  or  insanity  of  the  defendant  Byers  at  the 
time  of  the  commission  of  the  act  charged  in  the 
indictment,  or  as  to  whether  or  not  he  was  in- 
sane, as  the  term  has  been  defined  to  you,  at  the 
moment  of  the  commission  of  the  crime,  defend- 
ant Byers  is  entitled  to  the  benefit  of  such  doubt 
and  he  must  be  acquitted." 
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I  so  charge. 

I  covered  No.  23  in  the  main  charge.  Mr.  Solo- 
mon, if  there  is  any  doubt  in  your  mind  on  that 
subject,  I'll  charge  in  the  language  you  requested. 

Mr.  Solomon:  I've  asked  your  Honor  to  charge 
all  these  requests. 

The  Court:  I  have  asked  you  specifically  if 
you  think  there  is  any  doubt  in  your  mind  that 
I  have  covered  Request  No.  23,  I'll  charge  in  the 

4277  language  you  request.  On  the  other  hand,  if  I 
have  amply  covered  it  in  the  main  charge,  I  ask 
you  to  withdraw  your  request. 

Mr.  Solomon:  I  say  your  Honor  has  made  a 
misstatement  about  it,  with  all  due  deference  to 
you.  I  ask  your  Honor  to  charge  No.  23. 

The  Court:  No.  23:  " While  it  is  the  duty  of 
a  juror  to  consider  the  opinions  of  the  other 
jurors,  he  must  decide  the  case  upon  his  own 
opinion  of  the  evidence  and  upon  his  own  judg- 
ment and  conscience  and  not  that  of  his  fellow 
jurors,  even  against  a  large  majority  of  his  fel- 

4278  low  Jurors-" 

I  so  charge. 

No.  24 :  I  am  requested  to  charge,  and  I  charge : 
"The  defendant  Byers  is  entitled  to  every  infer- 
ence in  his  favor  which  can  be  reasonably  drawn 
from  the  evidence."  And  I  say  to  you  that  ap- 
plies to  the  co-defendant  Gresh  as  well  as  to 
Byers. 

No.  25:  "If  you  find  that  the  two  defendants 
discussed  doing  away  with  Anna  Gresh  prior  to 
March  4,  1954,  and  if  you  find  that  on  March  4, 
without  defendant  Byers  having  taken  such  dis- 
cussion seriously,  defendant  Gresh  killed  her 
mother,  then  you  must  find  defendant  Byers  not 
guilty. ' ' 


1427 

Requests  and  Exceptions  to  Charge  on  Behalf  of  '       4279 
Defendant  Byers 
Case 

I  so  charge,  but  I  am  adding:  Of  course  you 
can't  find  the  defendant  Byers  guilty  if  the  de- 
fendant Gresh  killed  her  mother  without  aid, 
assistance  or  participation  of  the  defendant 
Byers. 

No.  26:  I  decline  to  charge.  It  has  already 
been  covered  in  the  main  charge.  Exception  to 
the  defendant. 

While  No.  27  has  been  covered  in  the  main  4280 
charge,  I'll  charge  it  in  the  language  requested: 
"The  jury  is  the  judge  of  the  credibility  of  all 
witnesses  and  the  same  legal  test — if  a  witness 
wilfully  lies  about  a  material  fact — must  be  ap- 
plied to  all  witnesses." 

I  so  charge,  and  I  return  for  the  Clerk's  records 
these  requests  to  charge. 

Now,  the  first  twelve  jurors  being  present  and 
able  to  retire  for  deliberation,  you  will  please  do 
so.  The  alternate  juror  will  remain  on  hand. 

(Whereupon,  at  1 :44  P.  M.  the  first  twelve 
jurors  retired  for  deliberation.)  4281 

(In  the  absence  of  the  jury) : 

The  Court:  Does  the  defendant  Byers  consent 
that  the  jurors  may  have  the  exhibits  if  they 
want  them? 

Mr.  Solomon :  It  was  so  stipulated  heretofore, 
so  we  consent. 

The  Clerk:  Byers,  do  you  consent  that  the 
exhibits  be  sent  to  the  jury-room  if  the  jurors  so 
request? 

The  defendant  Byers:    Yes. 

The  Clerk:  Does  the  defendant  Gresh  consent 
that  the  jurors  may  have  the  exhibits  if  they  send 
for  them? 

The  Defendant  Gresh:    Yes. 
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(At  3:30  P.M.  the  jury  requested  Exhibits  11, 
12,  13  and  14,  which  were  given  to  them.) 

(The  jury  returned  to  the  court  room  at  10 :15 
P.M.) 

The  Clerk :  William  Byers  and  Theresa  Gresh 
on  trial.  Jurors  will  please  answer  as  their  names 
are  called. 

(The  jurors  were  called  and  all  answered 
present.) 

The  Court :    I  am  in  receipt  of  a  communication 

4283  from  the  jury  reading  as  follows : 

"The  jury  would  like  to  have  the  Judge  repeat 
his  instructions  on  the  law  as  it  pertains  to  pre- 
meditation and  what  are  the  elements  involved  in 
premeditation  ? ' ' 

It  is  signed  by  the  foreman,  Henry  N.  Beers.  I 
am  handing  this  communication  to  the  Clerk  for 
his  records. 

Premeditation  means  that  a  person's  acts  were 
thought  out  by  him  before  the  alleged  killing. 
Premeditation  means  a  weighing  in  the  mind. 
It  means  to  consider  and  examine  the  reasons  for 
and  against  an  action,  in  order  to  form  an  opin- 
ion and  come  to  a  conclusion  as  to  whether  to  act 
and  how  to  act.  I  told  you  in  the  main  charge  ask 
yourself,  was  the  killing  accompanied  by  an  intent 
on  the  part  of  a  defendant  to  kill,  and  did  he  or 
she  do  it  with  premeditation  and  deliberation? 
Did  he  or  she  have  an  opportunity  to  think  and 
plan,  and  did  he  or  she  think  and  plan  before 
acting?  Was  the  intent  to  take  life  deliberate? 
Was  there  a  choice  to  kill  or  not  to  kill,  and  did 
a  defendant  choose  to  kill? 

Does  that  answer  your  inquiry?  As  I  told  you 
when  I  read  you  the  language  of  the  Court  of 
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Appeals,  the  test  is  not  how  long  the  premedita- 
tion took ;  the  test  is,  was  the  killing  preceded  by 
a  choice  of  action  to  kill  or  not  to  kill?  Whether 
the  deceased  was  killed  from  a  deliberate  and 
premeditated  design  or  intent  to  effect  her  death 
is  an  issue  you  must  decide.  And  you  decide  that 
from  all  the  facts  and  all  the  circumstances. 

I  then  charged  you  as  to  how  you  learn  a  per- 
son's intent.  I  used  the  word  "intent"  and  told 
you  that  it  is  defined  as  a  mental  operation  that 
can  be  proven  usually  only  by  the  facts  and  cir-  4286 
cumstances  surrounding  the  acts  and  the  events 
leading  up  and  following  them.  Science  has  not 
reached  that  state  whereby  a  person's  mind  can 
be  X-rayed  in  order  to  disclose  what  thoughts 
were  running  through  his  mind.  Under  our  law 
every  sane  person  is  presumed  to  intend  the 
natural  consequences  of  his  acts.  You  know  a 
person's  intent  by  his  acts  and  by  his  words. 

Our  law  says  that  a  person  intends  that  which 
is  the  natural  and  necessary  consequences  of  any 
act  done  by  that  person,  and  then  I  gave  you  some 
examples  about  that.  I  gave  you  the  language  of  4287 
the  Court  of  Appeals  on  the  word  intent,  as 
follows : 

"Whenever  intent  is  made  an  element  in  de- 
termining the  character  of  an  act,  it  is  in  accord- 
ance with  our  general  observation  and  experience 
to  infer  its  existence  by  reference  to  the  laws 
which  have  been  usually  and  generally  found  to 
control  human  conduct.  Indeed,  this  is  the  onl}* 
method  by  which  the  intent  can  be  made  to  ap- 
pear. The  intent  formed  is  the  secret  and  silent 
operation  of  the  mind  and  its  only  visible,  physi- 
cal manifestation  is  in  the  accomplishment  of  the 
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thing  determined  upon.  The  individual  whose 
intent  is  sought  to  be  ascertained  may  remain 
silent  or,  if  he  speaks,  may,  and  probably  will, 
if  he  has  a  crime  to  conceal,  speak  untruly,  and 
thus  the  mind  is  compelled  from  necessity  to  re- 
vert from  the  actual  physical  manifestation  to  the 
intent  exhibited  by  the  result  produced  as  the 
safest,  if  not  the  only  proof  of  the  fact  to  be 
ascertained.  This  rule  is  always  applied  unless, 
from  the  circumstances  of  the  case,  it  affirma- 

4289  tively  appears  that  the  will  of  the  actor  was  sub- 
ordinated to  some  controlling  and  irresistible 
cause  precluding  the  existence  of  any  voluntary 
mental  action." 

And  then  I  explained  that  the  latter  part  of 
that  means  that  if  a  person  was  under  hypnotic 
influence  or  a  person  held  a  gun  to  another,  or  if 
a  person  were  threatened  with  grievous  bodily 
harm  or  immediate  death  and  that  person  were 
compelled  to  do  something,  then  there  would  not 
be  voluntary  action. 

And  I  told  you  that  you  have  a  right  to  con- 

4290  sider  the  Medical  Examiner's  testimony  in  de- 
ciding the  question  of  a  defendant's  intent  and 
whether  or  not  the  killing  was  with  premedita- 
tion and  deliberation. 

I  told  you  that  the  Medical  Examiner  testified 
that  the  deceased,  Anna  Gresh,  had  twenty-one 
stab  wounds  in  various  parts  of  the  body,  six  of 
the  stab  wounds  penetrating  the  heart,  and  that 
the  Medical  Examiner  testified  that  the  cause  of 
death  was  the  penetrating  wounds  of  the  heart, 
causing  fatal  hemorrhage,  and  I  told  you  if  you 
find  that  a  defendant  stabbed  the  deceased  with 
a  knife  in  a  vital  spot,  and  that  the  death  of  the 
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deceased  was  the  natural  and  probable  conse- 
quences to  be  expected  from  such  an  act,  you 
have  a  right  to  infer  from  that  an  intent  on  the 
part  of  the  defendant  to  commit  the  act  of  killing. 
I  followed  it  up  by  saying  you  are  not  bound  to 
infer  an  intent  to  kill  from  the  use  of  a  knife  and 
the  stabbing  of  the  deceased  in  a  vital  spot,  but 
I  told  you  to  consider  all  the  evidence  in  deciding 
what  was  the  defendant's  intent,  if  any,  when  the 
stabbing  took  place. 

I  would  like  to  ask  the  jurors,  do  you  think  I         4292 
have  answered  your  inquiry,  juror  number  one? 

The  Foreman :     Yes,  sir. 

The  Court:     Number  two? 

The  Second  Juror :    Yes,  sir. 

The  Court:    Number  three? 

The  Third  Juror :    Yes,  sir. 

The  Court:     Number  four? 

The  Fourth  Juror :    Yes,  sir. 

The  Court:    Number  five? 

The  Fifth  Juror :    Yes,  sir. 

The  Court:    Number  six? 

The  Sixth  Juror:    Yes,  sir.  4293 

The  Court:    Number  seven? 

The  Seventh  Juror:    Yes,  sir. 

The  Court:    Number  eight? 

The  Eighth  Juror :    Yes,  sir. 

The  Court:     Number  nine? 

The  Ninth  Juror:    Yes,  sir. 

The  Court:    Number  ten? 

The  Tenth  Juror:    Yes,  sir. 

The  Court :    Number  eleven  ? 

The  Eleventh  Juror :    Yes,  sir. 

The  Court:    Number  twelve? 

The  Twelfth  Juror:    Yes,  sir. 
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The  Court :     Continue  your  deliberations. 

Mr.  Sweeny :  If  Your  Honor  please,  I  respect- 
fully except  to  Your  Honor's  charge  in  that  in 
your  repetition  of  the  charge  I  believe  that  you 
omitted  that  which  was  in  your  main  charge  to 
the  effect  that  deliberation  and  premeditation 
implied  a  capacity  of  the  defendant  to  think  and 
reflect  and  to  have  sufficient  volition  to  make  a 
choice,  and  by  the  use  of  these  powers  to  refrain 
from  doing  a  wrongful  act,  which,  in  substance — 

4295  ^ne  Court:  I  have  answered  the  question  of 
the  jurors.  They  are  to  take  into  consideration 
all  that  I  have  given  them  in  the  main  charge. 
If  they  desire  any  further  instructions,  they  will 
ask  for  them. 

Mr.  Sweeny:  If  Your  Honor  please,  I  except 
to  the  incompleteness  of  your  dealing  with  delib- 
eration and  premeditation  to  the  extent  that  I 
have  indicated. 

The  Court :     I  have  given  them  a  full  charge 

on  the  subject,  and  I  have  asked  them  now  if  I 

have  answered  their  inquiry,  and  all  jurors  have 

4oq«  answered  in  the  affirmative.    You  may  continue 

your  deliberations. 

Mr.  Sweeny:    May  I  have  an  exception? 

The  Court :    You  may. 

Mr.  Solomon:  May  I  have  an  exception  and 
make  objection  to  Your  Honor's  statement  on 
the  ground  that  Your  Honor's  statement  now  to 
the  jury  on  intent  has  not  been  an  answer  to  the 
inquiry  of  the  jury,  and  has  gone  far  beyond  the 
scope  of  the  inquiry. 

The  Court:  You  may  continue  your  deliber- 
ations. 
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(The  jury  retired  at  10:26  P.M.  and  returned 
to  the  court  room  at  11:15  P.M.) 

The  Clerk:  William  Byers  and  Theresa  Gresh 
on  trial.  The  jurors  will  please  answer  as  their 
names  are  called. 

(The  jurors  were  called  and  all  answered  pres- 
ent.) 

The  Clerk:  The  defendants  will  rise.  Jurors 
please  rise.  Jurors  look  upon  the  defendants; 
the  defendants  look  upon  the  jurors.  Gentlemen 
of  the  jury,  have  you  agreed  upon  a  verdict?  4298 

The  Foreman:    We  have. 

The  Clerk:  How  say  you,  gentlemen  of  the 
jury,  with  respect  to  the  defendant  William 
Byers,  do  you  find  William  Byers  guilty  or  not 
guilty? 

The  Foreman :  We  the  jury  find  the  defendant 
William  Byers  guilty  of  murder  in  the  first 
degree. 

The  Clerk:  Hearken  unto  your  verdict  as  it 
stands  recorded,  you  say  you  find  the  defendant 
William  Byers  guilty  of  the  crime  of  murder  in 
the  first  degree,  and  so  say  you  all.  4299 

Now,  gentlemen  of  the  jury,  how  say  you  as 
to  the  defendant  Theresa  Gresh,  guilty  or  not 
guilty? 

The  Foreman :  We  the  jury  find  the  defendant 
Theresa  Gresh  guilty  of  murder  in  the  second 
degree. 

The  Clerk:  Hearken  unto  your  verdict  as  it 
stands  recorded,  you  say  you  find  the  defendant 
Theresa  Gresh  guilty  of  the  crime  of  murder  in 
the  second  degree,  and  so  say  you  all. 

The  Court:  Do  counsel  for  Byers  want  the 
jury  polled? 
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Mr.  Solomon:    Yes,  Your  Honor. 

The  Court:    Poll  the  jury  as  to  Byers. 

The  Clerk:  Gentlemen  of  the  jury,  you  say 
through  your  foreman  that  you  find  the  defend- 
ant William  Byers  guilty  of  the  crime  of  murder 
in  the  first  degree.  Henry  N.  Beers,  is  that  your 
verdict? 

The  Foreman:    That  is  my  verdict,  sir. 

The  Clerk:  William  Zuro,  is  that  your  ver- 
dict? 

4301  The  Second  Juror :    Yes,  sir. 

The  Clerk:  Alfred  D.  Small,  is  that  your  ver- 
dict? 

The  Third  Juror:    It  is. 

The  Clerk:    John  Rau,  is  that  your  verdict? 

The  Fourth  Juror :    It  is. 

The  Clerk:    Jack  Perl,  is  that  your  verdict? 

The  Fifth  Juror:    Yes. 

The  Clerk:  William  F.  Fox,  is  that  your  ver- 
dict? 

The  Sixth  Juror:    It  is. 

The  Clerk:  Sidney  Kemp,  is  that  your  ver- 
dict? 

The  Seventh  Juror:    Yes. 

The  Clerk :  Charles  Romano,  is  that  your  ver- 
dict? 

The  Eighth  Juror :    Yes,  sir. 

The  Clerk :  Robert  W.  Peck,  is  that  your  ver- 
dict? 

The  Ninth  Juror:    It  is. 

The  Clerk:  Vincent  S.  Villard,  is  that  your 
verdict? 

The  Tenth  Juror :    It  is. 

The  Clerk:    Leo  A.  Kass,  is  that  your  verdict? 

The  Eleventh  Juror:    It  is. 
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The  Clerk:  John  H.  McGlone,  is  that  your 
verdict? 

The  Twelfth  Juror:    It  is. 

The  Clerk:  Gentlemen  of  the  jury,  hearken 
unto  your  verdict  as  it  stands  recorded,  you  and 
each  of  you  say  that  you  find  the  defendant  Wil- 
liam Byers  guilty  of  the  crime  of  murder  in  the 
first  degree,  and  so  say  you  all. 

The  Court :  Do  you  want  the  jury  polled  as  to 
the  defendant  Gresh? 

Mr.  Sweeny:    Yes,  Your  Honor.  4304 

The  Court:  Poll  the  jury  as  to  the  defendant 
Gresh. 

The  Clerk:  Gentlemen  of  the  jury,  you  say 
through  your  foreman  that  you  find  the  defendant 
Theresa  Gresh  guilty  of  the  crime  of  murder 
in  the  second  degree.  Henry  N.  Beers,  is  that 
your  verdict? 

The  Foreman:    Yes,  sir. 

The  Clerk:  William  Zuro,  is  that  your  ver- 
dict? 

The  Second  Juror:    Yes,  sir. 

The  Clerk:    Alfred  D.  Small,  is  that  your  ver-         4305 
diet? 

The  Third  Juror :    It  is. 

The  Clerk:    John  Rau,  is  that  your  verdict? 

The  Fourth  Juror :    It  is. 

The  Clerk:    Jack  Perl,  is  that  your  verdict? 

The  Fifth  Juror:    Yes. 

The  Clerk :  William  F.  Fox,  is  that  your  ver- 
dict? 

The  Sixth  Juror :    It  is. 

The  Clerk:  Sidnev  Kemp,  is  that  vour  ver- 
dict? 
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The  Seventh  Juror:    Yes. 

The  Clerk :  Charles  Romano,  is  that  your  ver- 
dict? 

The  Eighth  Juror :    It  is. 

The  Clerk :  Robert  W.  Peck,  is  that  your  ver- 
dict? 

The  Ninth  Juror:    It  is. 

The  Clerk:  Vincent  S.  Villard,  is  that  your 
verdict  ? 

The  Tenth  Juror :    It  is. 

4307  The  Clerk:    Leo  A.  Kass,  is  that  your  verdict? 
The  Eleventh  Juror:    It  is. 

The  Clerk:  John  H.  McGlone,  is  that  your 
verdict? 

The  Twelfth  Juror:    It  is. 

The  Clerk :  Gentlemen  of  the  jury,  hearken 
unto  your  verdict  as  it  stands  recorded,  you  and 
each  of  you  say  that  you  find  the  defendant  Ther- 
esa Gresh  guilty  of  the  crime  of  murder  in  the 
second  degree,  and  so  say  you  all. 

(The  defendants  were  then  sworn  and  their 
pedigrees  were  taken.) 
,o(io  The  Court :    Sentence  February  10th. 

The  Clerk:  Sentence  February  10th,  the  Pro- 
bation Department  to  investigate. 

Mr.  Sweeny:  I  ask  that  motions  be  reserved 
until  the  day  of  sentence. 

Mr.  Solomon:    I  make  the  same  motion. 

The  Court:  All  motions  are  reserved  until  the 
day  of  sentence. 
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Requests   to   Charge   on   Behalf   of 
Defendant  Byebs 

1.  If  the  jury  finds  that  defendant  Byers  en- 
gaged in  an  altercation  with  the  deceased  in 
which  she  slapped  his  face,  and  during  this  alter- 
cation he  struck  her  with  a  hammer,  there  would 
be  no  premeditation  as  is  required  to  convict  him 
of  murder  in  the  first  degree,  or  second  degree, 

and  they  must  acquit  on  those  counts.  4310 

2.  If  the  jury  finds  that  defendant  Byers  sud- 
denly picked  up  a  hammer  in  the  heat  of  an 
argument  with  Anna  Gresh  and  struck  her,  that 
would  not  constitute  premeditation  and  delibera- 
tion required  to  convict  defendant  Byers  of 
murder  in  the  first  degree  or  murder  in  the  sec- 
ond degree. 

3.  If  the  jury  has  any  doubt  as  to  whether 
Byers  killed  Anna  Gresh,  but  believe  only  that 
he  placed  her  body  in  the  tub  after  she  had  al- 
ready been  killed  by  someone  other  than  himself,         4311 
he  must  be  given  the  benefit  of  such  doubt  and 

the  verdict  must  be  not  guilty  of  murder  against 
defendant  Byers. 

4.  If  the  jury  finds  that  defendant  Byers  had 
no  motive  for  killing  Anna  Gresh,  that  fact  may 
be  considered  as  a  circumstance  indicating  a  lack 
of  intent  to  kill  her,  and  in  that  event  they  must 
return  a  verdict  of  not  guilty  of  murder  in  the 
first  degree  as  to  defendant  Byers. 

5.  If  the  jury  finds  that  defendant  Byers  un- 
lawfully killed  Anna  Gresh  by  a  design  to  effect 
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her  death,  without  premeditation  and  delibera- 
tion, you  must  acquit  defendant  Byers  of  murder 
in  the  first  degree. 

6.  If  the  jury  finds  that  defendant  Byers  did 
not  kill  Anna  Gresh,  but  that  he  found  her  lying 
on  the  floor  already  dead  when  he  returned  to 
the  apartment,  they  must  find  him  not  guilty  of 
murder  in  the  first  or  second  degree,  or  man- 

.,,1#,  slaughter,  even  though  the  jury  finds  that  he  as- 
sisted in  cleaning  up  the  blood  and  placing  the 
body  of  Anna  Gresh  in  the  bath  tub. 

7.  Jury  may  consider  question  of  Byers'  motive 
or  lack  of  motive  to  commit  the  crime  charged. 
People  vs.  Sangamino,  258  N.  Y.  85. 

8.  The  facts  proved  must  not  only  point  to 
Byers'  guilt,  but  must  be  inconsistent  with  his 
innocence.    People  vs.  Bennett,  49  N.  Y.  137. 
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9.  To  find  defendant  Byers  guilty  of  murder 
in  the  first  degree,  People  must  prove  beyond 
a  reasonable  doubt  that  the  homicide  was  com- 
mitted by  him  from  a  deliberate  and  premeditated 
design  to  effect  the  death  of  Anna  Gresh. 

10.  The  premeditated  intent  to  kill  Anna  Gresh 
must  precede  the  killing  by  some  appreciable 
space  of  time,  long  enough  for  some  reflection 
and  consideration  for  choice  to  kill  or  not  to  kill. 
People  vs.  Woodley,  273  App.  Div.  421,  78  N.  Y.  S. 
(2d)  284. 

11.  The  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  at  the  time  the  act  charged 
in  the  indictment  was  committed,  defendant  Byers 
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had  reason  and  perception  and  understanding 
sufficient  to  enable  him  to  know  the  nature  and 
quality  of  the  act,  and  that  it  was  wrong;  and 
if  they  are  satisfied  that  Byers  had  no  such 
reason,  perception  and  understanding,  the  jury 
must  acquit  him. 


12.  If  the  People  fail  to  establish  beyond  a 
reasonable  doubt  the  sanity  of  defendant  Byers 
at  the  time  of  the  commission  of  the  crime 
charged,  he  must  be  acquitted. 

13.  Before  the  jury  can  convict  defendant 
Byers,  they  must  be  satisfied  beyond  a  reason- 
able doubt  that  Byers  had  the  capacity  to  dis- 
tinguish right  from  wrong  with  respect  to  the 
particular  act  with  which  he  is  charged. 

14.  The  defendant  Byers  has  interposed  the 
defense  of  insanity  on  this  trial,  and  the  People 
are  therefore  required  to  establish  his  sanity  be- 
yond a  reasonable  doubt. 

15.  The  People  have  the  burden  of  proving 
that  defendant  Byers  was  sane  on  March  4,  1954, 
and  the  People  must  prove  that  fact  beyond  a 
reasonable  doubt. 

16.  The  People  have  the  burden  of  proving  that 
defendant  Byers  was  sane  at  the  time  he  made 
the  alleged  statements  or  confessions  to  the  Dis- 
trict Attorney  and  to  Sergeant  Fuchs,  and  the 
People  must  prove  that  fact  beyond  a  reasonable 
doubt. 

17.  The  fact  that  the  Court  failed  to  refer  to 
any  particular  testimony  does  not  mean  that  the 
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Court  considered  more  important  the  testimony 
he  has  referred  to.  It  is  your  duty  to  consider 
all  of  the  testimony  given  by  all  of  the  witnesses. 

18.  A  defendant  charged  with  crime  may  inter- 
pose as  many  defenses  as  he  desires,  even  though 
such  defenses  are  inconsistent  with  each  other. 

19.  The  fact  that  defendant  Byers  pleaded  the 
defense  of  insanity  on  March  4,  1954  cannot  be 

4319  taken  by  you  to  be  an  admission  that  he  killed 
Anna  Gresh  or  participated  in  the  killing. 

20.  If  you  find  the  defendant  Byers  guilty  of 
murder  in  the  first  degree,  the  sentence  of  death 
is  mandatory,  and  not  any  consideration  of  the 
jury;  and  no  recommendation  for  mercy  can  be 
made  by  the  jury. 

21.  If  the  jury  finds  the  defendant  Byers  guilty 
of  murder  in  the  first  degree,  the  sentence  of 
death  is  mandatory,  and  it  is  not  within  the  prov- 
ince of  the  jury  to  make  any  recommendation 

4320  for  mercy  or  otherwise,  for  such  recommendation 
cannot  be  accepted  by  the  Court  in  the  imposition 
of  sentence. 

22.  If  the  jury  has  any  reasonable  doubt  as  to 
the  sanity  or  insanity  of  defendant  Byers  at  the 
time  of  the  commission  of  the  act  charged  in  the 
indictment,  or  as  to  whether  or  not  he  was  insane, 
as  the  term  has  been  defined  to  you,  at  the  mo- 
ment of  the  commission  of  the  crime,  defendant 
Byers  is  entitled  to  the  benefit  of  such  doubt  and 
he  must  be  acquitted. 
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23.  While  it  is  the  duty  of  a  juror  to  consider 
the  opinions  of  the  other  jurors,  he  must  decide 
the  case  upon  his  own  opinion  of  the  evidence 
and  upon  his  own  judgment  and  conscience  and 
not  that  of  his  fellow  jurors,  even  against  a  large 
majority  of  his  fellow  jurors. 
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24.  Defendant  Byers  is  entitled  to  every  in- 
ference in  his  favor  which  can  be  reasonably 
drawn  from  the  evidence. 

25.  If  you  find  that  the  two  defendants  dis- 
cussed doing  away  with  Anna  Gresh  prior  to 
March  4,  1954,  and  if  you  find  that  on  March  4, 
without  defendant  Byers  having  taken  such  dis- 
cussion seriously,  defendant  Gresh  killed  her 
mother,  then  you  must  find  defendant  Byers  not 
guilty. 

26.  If  you  find  that  defendant  Byers  did  not 
have  the  capacity  or  ability  to  plan  and  design 
the   crime   charged,   you   must    acquit    defendant 

Byers  of  murder  in  the  first  degree.  4323 

27.  The  jury  is  the  judge  of  the  credibility  of 
all  witnesses  and  the  same  legal  test,  if  a  witness 
wilfully  lies  about  a  material  fact,  must  be  ap- 
plied to  all  witnesses. 

J.   Michael   Solomon.   Esq. 
Ealph  W.  Kerbs,  Esq. 
Darwin  W.   Telesford.  Esq. 
Attorneys  for  Defendant 
William  J.  Byers. 
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(Written  requests  to  charge  submitted  on  be- 
half of  Defendant  Theresa   Gresh   omitted.) 
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The  undersigned  Official  Court  Stenographers 
hereby  certify  that  the  foregoing  minutes  are  a 
correct  transcript  of  the  stenographic  notes 
taken  by  each  of  them  upon  the  trial  of  The 
People  vs.  William  Byers  and  Theresa  Gresh. 


Louis 

Cohan 

Louis 

Cohan 

Louis  Frank 

Louis  Frank 

Emmanuel  Morris 

Emmanuel  Morris 
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Indictment 
#1247-54. 

COURT  OF  GENERAL  SESSIONS  OF  THE 
COUNTY  OF  NEW  YORK.  PART  NINE, 

January  1955  Term  Continued. 

(Held  in  Part  One  Courtroom.) 


The  People 

— against — 

William  Byees, 
also  known  as  William  Snyder,  impleaded,  etc. 


Before :    Hon.  Jonah  J.  Goldstein,  J. 

SENTENCE 
New  York,  February  10th,  1955. 

Indicted  for  Murder  in  the  First  Degree. 
Indictment  filed  April  7,  1954. 

Appearances : 

For  the  People:  Vincent  J.  Dermody,  Esq., 
Assistant  District  Attorney. 

For  the  Defendant:  J.  Micha.el  Solomon, 
Esq.,  Darwin  W.  Telesford,  Esq.,  and 
Ralph  W.  Kerbs,  Esq. 
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The  Clerk:    Call  of  the  Sentence  Calendar. 

People  against  William  Byers,  also  known  as 
William  Snyder. 

Mr.  Kerbs :  Will  your  Honor  give  us  a  second 
call!  I  understand  that  Mr.  Solomon  is  down- 
stairs, and  he  wants  to  be  here. 

The  Court:    Second  call. 

Get  Mr.  Solomon. 

The  Clerk:  Second  call.  Send  for  Mr.  Solo- 
mon, counsel  for  the  defendant. 

4331  (The  case  was  set  aside,  and  after  an  interval 
recalled  when  all  counsel  are  present.) 

Call  of  the  Sentence  Calendar.  People  against 
William  Byers,  also  known  as  William  Snyder. 

(The  defendant  was  duly  arraigned  at  the  bar 
for  sentence.) 

William  Byers,  also  known  as  William  Snyder, 
have  you  any  legal  cause  to  show  why  judgment 
of  death  should  not  now  be  pronounced  against 
you  according  to  law? 

Mr.  Solomon :  Motions  having  been  made  to 
reserve,  at  the  time  of  the  conviction,  your  Honor, 
I  am  prepared  at  this  time  to  move  the  Court  in 
accordance  with  the  Sections  of  the  Code  appro- 
priate. 

The  Court:    Proceed. 

Mr.  Solomon:  At  this  time,  if  your  Honor 
please,  on  behalf  of  the  defendant,  I  move  to  set 
aside  the  jury's  verdict. 

I  also  move,  your  Honor,  that  a  new  trial  be 
granted  to  the  defendant  pursuant  to  the  pro- 
visions of  Section  465  of  the  Code  of  Criminal 
Procedure,  on  the  following  grounds : 

First,  that  the  verdict  of  the  jury  is  contrary 
to  the  law; 
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Second,  that  the  verdict  is  clearly  against  the 
evidence  and  the  weight  of  the  evidence  and  the 
weight  of  the  credible  evidence; 

Third,  that  the  Court  did,  at  the  trial,  admit, 
illegal  and  improper  evidence  against  the  de- 
fendant's objections,  and  over  the  said  objections, 
exceptions  having  been  taken  to  such; 

Fourth,  that  the  Court  excluded  legal  evidence 
offered  by  the  defendant,  to  which  rulings  the 
defendant  likewise  excepted; 

Fifth,  that  the  Court  at  the  trial  misdirected         4334 
the  jury  on  matters  of  law ; 

Sixth,  upon  each  of  the  exceptions   taken  by 
the  defendant  during  the  trial,  and  to  the  rulings 
of  the   Court  therein,  which   prejudiced  the  de- 
fendant to  a  fair  and  impartial  trial. 
The  Court :    Motion  denied. 
Mr.  Solomon:    Exception. 

I  now  move,  if  your  Honor  please,  in  arrest  of 
judgment  for  illegal  and  prejudicial   errors  ap- 
parent on  the  face  of  the  record. 
The  Court:     Motion  denied. 

Mr.  Solomon :    Respectfully  except.  4S35 

The  Court:  The  judgment  of  the  Court  is  that 
you,  William  Byers,  also  known  as  William  Sny- 
der, for  the  murder  in  the  first  degree  of  one 
Anna  Gresh,  whereof  you  were  convicted,  be  and 
you  hereby  are  sentenced  to  the  punishment  of 
death.  And  it  is  ordered  that  within  ten  days 
after  this  day's  session  of  the  Court  the  Com- 
missioner of  Correction  of  the  City  of  New  York 
deliver  you,  William  Byers  also  known  as  Wil- 
liam Snyder,  together  with  the  warrant  of  this 
Court,  to  the  Warden  of  Sing  Sing  Prison,  at 
Ossining,  New  York,  where  you  shall  be  kept  in 
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solitary  confinement  until  the  week  beginning- 
Monday,  March  21,  1955;  and  upon  some  day 
within  the  week  so  appointed,  the  said  Warden  of 
the  Sing  Sing  Prison,  at  Ossining,  New  York,  is 
commanded  to  do  execution  upon  you,  William 
Byers  also  known  as  William  Snyder,  in  the  mode 
and  manner  prescribed  by  the  laws  of  the  State 
of  New  York. 

(The  defendant  is  taken  out  of  the  courtroom). 

Mr.  Dermody:  Your  Honor,  may  I  approach 
the  bench? 

The  Court:    Yes. 

(Mr.  Dermody  approaches  the  bench  and  con- 
fers with  the  Court,  off  the  record.) 

The  Court:     Bring  him  back. 

(The  defendant  is  brought  back  into  the  court- 
room and  re-arraigned  at  the  bar.) 

The  usual  procedure  is  that  the  District  At- 
torney moves  for  the  imposition  of  sentence.  Per- 
haps it  would  be  best  to  follow  the  usual  pro- 
cedure. 

Mr.  Dermody :  Your  Honor,  at  this  time  the 
People  move  for  judgment  in  the  case  of  People 
against  William  Byers,  also  known  as  William 
Snyder. 

The  Court:  So  I  repeat  what  I  have  already 
said  a  few  moments  ago,  now  that  the  District 
Attorney  has  moved  for  the  imposition  of 
sentence : 

The  judgment  of  the  Court  is  that  you,  William 
Byers,  also  known  as  William  Snyder,  for  the 
murder  in  the  first  degree  of  one  Anna  Gresh, 
whereof  you  were  convicted,  be  and  you  hereby 
are  sentenced  to  the  punishment  of  death.  It  is 
ordered  that  within   ten   days   after   this   day's 


4338 


1447 
Judgment  •  4339 

session  of  the  Court,  the  Commissioner  of  Cor- 
rection of  the  State  of  New  York  deliver  you, 
William  Byers  also  known  as  William  Snyder, 
together  with  the  warrant  of  this  Court,  to  the 
Warden  of  Sing  Sing  Prison,  at  Ossining,  New 
York,  where  you  shall  be  kept  in  solitary  confine- 
ment until  the  week  beginning  Monday,  March  21, 
1955,  and  upon  some  day  within  the  week  so  ap- 
pointed the  said  Warden  of  the  Sing  Sing  Prison, 
at  Ossining,  New  York,  is  commanded  to  do  ex- 
ecution upon  you,  William  Byers  also  known  as  4340 
William  Snyder,  in  the  mode  and  manner 
prescribed  by  the  laws  of  the  State  of  New  York. 


I  hereby  certify  that  the  foregoing  is  a  true 
and  accurate  transcript  of  all  proceedings  taken 
by  me  upon  the  sentence  of  the  above  named  De- 
fendant, William  Byers,  also  known  as  William 
Snyder,  held  on  February  10,  1955. 

William  Roven, 

Official  Stenographer.  4341 

(Sentence  of  Defendant  Theresa  Gresh  omitted.) 
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Diagram 

Plan  of  Apartment  3-B  at  Premises 
199  Avenue  B 
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Photograph 

View  of  Tub  with  Body  in  Kitchen  of  Apartment  3-B 

(Reverse  Side  of  People's  Exhibit  2  B^") 
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[Reverse  Side  of   People's  Exhibit  2] 
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Photograph 

Partial  View  of  Kitchen  of  Apartment  3-B  facing  south 

(Reverse  Side  of  People's  Exhibit  3  |3£°) 
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[Reverse  Side  of  People's  Exhibit  3] 


1454 
People's  Exhibit  4 

Photograph 

Another  Partial  View  of  Kitchen  of 
Apartment  3-B  facing  west 

(Reverse  Side  of  People's  Exhibit  4  J^=) 
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[Reverse  Side  of   People's   Exhibit   4] 
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People's  Exhibit  5 

Photograph 

Another  Partial  View  of  Kitchen  of 
Apartment  3-B  facing  east 

(Reverse  Side  of  People's  Exhibit  5  &$=*) 
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[Reverse  Side  of   People's  Exhibit   5] 
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People's  Exhibit  6 

Photograph 

Partial  View  of  Living  Room  of 
Apartment  3-B  facing  northwest 

(Keverse  Side  of  People's  Exhibit  6  jg^=) 
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[Reverse  Side  of  People's  Exhibit  6] 
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People's  Exhibit  7 

Photograph 

Partial  View  of  Bedroom  of 
Apartment  3-B  facing  northeast 

(Reverse  Side  of  People's  Exhibit  7 
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[Reverse  Side  of  People's  Exhibit  7] 
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Clerk's  Certificate 


I,  F.  Howard  Barrett,  Clerk  of  the  Court  of 
General  Sessions  of  the  County  of  New  York,  held 
in  and  for  the  County  of  New  York,  do  hereby 
certify  that  the  foregoing  is  a  copy  of  the  printed 
record  on  appeal  to  the  Court  of  Appeals  of  the 
State  of  New  York,  in  the  case  of  The  People,  etc. 
against  William  Byers,  also  known  as  William 
Snyder,  impleaded,  etc.,  convicted  by  a  jury  of 
Murder  in  the  First  Degree. 

Said  papers  on  appeal  have  been  compared  by 

4385         me  with  the  originals  now  on  file  in  the  Office  of 

the  Clerk  of  said  Court  of  General  Sessions  and 

are    correct    transcripts    therefrom    and    of    the 

whole  of  such  originals. 

Given  under  my  hand  and  attested  by  the  seal 
of  the  said  Court  this  5th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
fifty-five. 

F.  Howard  Barrett, 
Clerk  of  Court. 
[L.  S.] 
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